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The Central Lara Journal, 


ST. LOUIS, AUGUST 11, 1882. 








CURRENT TOPICS. 





An interesting decision was recently ren- 
dered by the New Jersey Court of Chancery 
in the case of the Cape May, etc. R. Co. v. 
Johnson, on the question of what notice of 
the issuance of an injunction is sufficient to 
make a disobedience of it a contempt of 
court. It was held that all that was necessary 
to charge the defendant with a liability for 
contempt in disregarding the order of ‘the 
court was to show that he knew of the exist- 
ence of the order at the time he violated it. 
The facts were as follows: On June 20, 1881, 
an order was made directing the City Council 
of Cape May to desist from passing a certain 
ordinance, and also to show cause why an in- 
junction should not issue. The order was 
granted at Newark about midday, and as the 
council were to meet on the evening of the 
same day for the purpose of passing the ordi- 
nance in question, and the actual service of 
the process was impossible before the next 
day, the president of the council was notified 
by telegram, which was read at the meeting 
taat evening ; notwithstanding which, the or- 
dinance was passed at that meeting. 

Say the court: ‘*‘ The notice that the de- 
fendants had of the order, at the time they 
violated its command, was according to the 
authorities entirely. suflicient. Where the 
charge is that the defendant has wilfully con- 
temned the authority of the court, all that 
need be shown is that he knew of the exist- 
ence of the order at the time he violated it. 
Haring v. Kauffman, 2 Beas. 399. Lord El- 
don held that if a defendant is in court when 
an injunction is granted, he has sufficient no- 
tice of it to make it his duty to respect it. 
He also held, that if the defendant is not in 
court when an order for an injunction is made, 
but is informed that such an order has been 
made, by a person who was in court when the 
order was made, he has sufficient notice of 
the injunction to render him liable to punish- 
ment for its breach. Van Landan v. Rose, 2 
Jac. & Walk. 264. The rule as thus stated 
by Lord Eldon was enforced in Hull v. 


‘Thomas, 3 Edw, Ch. 236; and Hull vy, Thomas $ 


Vol. 15—No. 6. 





. 


is cited, with approbation, by Chancellor. Wil 
liamson in Endicot v. Mathis, 1 Stock. 114. 

Notice giyen by telegraph has recently 
been adjudged in England to be sufficient. 
The solicitor of the party obtaining the in- 
junction, immediately after it was granted, 
notified the defendant by telegram that 
an injunction had been granted. The de- 
fendant disregarded the notice, and pro- 
ceeded to do what the notice informed him he 
had been commanded not to do. The defend- 
ant was brought before the court on a charge 
of contempt, and Bacon, V. C., held that the 
telegram constituted sufficient notice, and ad- 
judged the defendant guilty of contempt. 
In re Bryant, 4 L. R. Ch. Div. 98. 

Notice to be sufficient need possess 
but two requisites; first, it must pro- 
ceed. from a source entitled to credit; 
and second, it must inform the defend- 
ant clearly and plainly from what act 
he must abstain. The notice in the case un- 
der consideration possessed both requisites. 
It was sent by the counsel who obtained the 
order, and it not only informed the defend- 
ants what act the order prohibited, but warned 
them that if they disregarded the order, their 
disobedience would be a contempt of the au- 
thority of the court.’’ 








THE RIGHTS OF PEW-HOLDERS. 





The rights of the individual members of a 
congregation, or assembly, in their pews or 
sittings must be a subject of considerable in- 
terest in every community, both to the lawyer 
and laymen., Such rights are so likely to give 
rise to bitter and factious disputes, that an 
accurate and definite ascertainment of the 
relation between a”pew-holder and the assem- 
bly at large is essentially in promotion of 
peace and godliness, and, as such, commends 
iteelf to ‘‘the priests of justice.’’ The right 
of a pew-holder in his pew is an estate of usu- 
fructuary kind, partaking of the nature of 
real estate, being a right whenever the church 
or meeting house is gpen ‘for the purposes of 
its erection to occupy the pew, but a right 
necessarily limited in time, and subordinate 
to and qualified by the superior right of the 
owners of the property to make reasonable 
rules and regulations for the convenience of 








102 





THE CENTRAL LAW JOURNAL 





a 





the whole congregation, and to alter the in- 
ternal structure of the house, and re-model 
the pews, or to enlarge and remoye the, pews 
altogether, or to sell in order to build others. 
The right of a pew-holder is sometimes 
spoken of as an easement, but we venture to 
say the term is not used with proper discrim- 
ination, unless the right is appurtenant to 
some tenement, as it may be. For, as Mar- 
tin well says, an easement 1s a right ancillary 
to the enjoyment of land.1 ‘‘There must be 
a dominant tenement to constitute an ease- 
ment. There can be no such thing in our law 
as an easement in gross. An easement must 
be connected with a dominant tenement.’’? 
But in all the States, save, perhaps, Penn- 
sylvania,® pews are considered real estate.* 
So we find that in Massachusetts a devise 
of all a testator’s real estate carried his pew 
right.5 Therefore a contract for the sale of a 
pew is within the statute of frauds, and must 
bein writing. At common law,unless the pew 
was an easement proper, viz., appurtenant to 
a dominant tenement, it was purely of eccle- 
siastical jurisdiction. The remedies pertain- 
ing to it were of ecclesiastical cognizance.” 
With us, of course, the appeal of the pew- 
holder to enforce or protect his rights to the 
civil courts. For an ouster or disturbance of 
his rights of possession, his remedy is either 
writ of entry and ejectment, or trespass guare 
clausum fregit.® 
While the right of the pew-holder is in the 
nature of real estate it is incorporeal, and it 
is well to note that as such he has no interest 
in the freehold of the church or ground. on 
which it is erected. The title thereto is 
vested in the corporation or trustees of the 
parish. ‘‘Each pew-holder has.a property 
only in his particular pew, which consists of 
a right to its exclusive occupation and enjoy- 


1 Hill v. Tupper, 2 H. & C. 121. 

2 Lord Cairns in Rangeley v. Midlothian R.Co., L. R. 
3 Ch. App. 306. 

% Churchv. Wells, Pa. St. 249. : 

4 Bates v. Sporrel, 10 Mass. 828; Hodges v. Green, 
28 Vt. 358; Baptist v. Bigelow, 16 Wend. 28; Kellogg 
vy. Dickenson, 18 Vt. 266; Gay v. Baker, 17 Mass. 435. 

5 Bates v. Sporrel, supra; Parsly v. Andrews, 21 
N. J. L. 825; Suce’n Gamble, 23 La. Ann. 9. 

6 28 Vt. 358; 16 Wend. 28. 

7 Stock v. Booth, 1T. R. 428; Mainwaring v. Giles, 
5 B. & Ald. 356; Rogers v. Brooks, 1 T. R. 481; 
Spoomer v. Brewster, 3 Bing. 136. 

g Sargent v. Pierce, 2 Metc. 80; Show v. Beveridge, 


3 Hill (N. Y.) 26; Jackson v. Grindell, 5 Metc. 127; | 347 


Gay v. Baker, supra. 





ment.’’® Hence, where a church was erected 
on leased ground with a privilege of selling 
the building at the end of the lease, the pew- 
holders are entitled +o a share of the proceeds 
of the sale of the building at the end of the 
lease. ‘‘For a pew-holder has uo legal inter- 
est in the church edifice, or in the land on 
which it stands. All that the pew-holder can 
acquire is a right to occupy the pew during 
divine worship, which is a qualified interest, 
and one necessarily limited in point of time.?° 
Nor has he any action against one for break- 
ing the locks of the building and entering the 
church, unless the right to his pew is dis- 
turbed.12 

If the society sees fit to abondon its meet- 
ing house, he may or may not be entitled to 
compensation ; but he has no such interest as 
will sustain an injunction preventing the re- 
moval.22 Of the estate that he may have, 
though it is a right necessarily limited in dur- 
ation, yet it may be for years, for life 
and in fee, and may be held in consideration 
of a fixed sum or periodical payments or as- 
sessments, certain or uncertain. The deed 
or contract by which the pew is held is the 
sole criterion of the nature and extent of the 
estate 1% 

Being limited in his right by the contract, 
he can not convert his pew to purposes not 
contemplated therein, nor so use his own as 
to interfere with the enjoyment of other pew 
holders. So that the officers of the church 
will not trespass by removing from a pew ob- 
étructions which interfere with the equal en- 
joyment by others of their pews.4* As the 
corporation and its officers, as well as stran- 
gers, may be guilty of trespass on a pew 
holder’s rights, it becomes a matter of im- 
portance to define exactly the nature and 
limit of the authority they may rightfully ex- 
ercise over the pews in their churches and 


9 First Baptist Church v.Grant,59 Mo. 250; Voorhees 
v. Presley, 17 Barb. 1083; Gay v. Baker, supra; Kel- 
logg v. Dickenson, supra. 

10 Abernethy v. Society, 3 Daly, 4; Fassett v. First 
Parish, 19 Pick. 361; Matter of Reformed Church, 16 
Barb. 287; ¥reeligh v. Platt, 5 Cow. 494; Henry v. St. 
Peters, 2 Ed. Ch. 608; Daniel v. Wood, 1 Pick. 102. 

1l Howe v. Sturns, 47 Vt. 262. 

12 Sonier v. Trinity, 109 Mass. 21. 

18 Abernathy v. Society, 3 Daly, 4; First Meth, v. 
Broyton, 9 Allen, 249. 

14 Kellogg v. Dickenson, 8 Vt. 278, Wentworth vy. 
First Par., 8 Pick. 344; Kimball v. Rowley, 2% Pick, 


15 Ohear y, Galobriand, 33 Vt. 598. 
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meeting houses. In the leading case of Gor- 
ton v. Hadsell,46 the doctrine is announced 
that a congregation can not destroy a pew 
right for the purpose merely of taste or 
change, without making compensation ; but if 
the building has become unfit for use, they 
may pull it down and erect a new building. 
In which event, the holder loses his right 
without claim for compensation, for it is nec- 
essarily limited in its nature during the time 
when the building is used by the congregation 
for the purposes of divine worship.27 And 
so, where the trustees of a church, in the ex- 
ercise of a reasonable discretion, on account 
of dilapidation and the necessity for repairs, 
took out the floors and slips and other fixtures 
of the church and reconstructed the inside of 
the edifice, the owners of the pews thereby 
lost their title to the pews, and had no rem- 
edy against the church in regard to the other 
pews put in to re-place them.1® In that case 
the court uses the following language: ‘*The 
right of pew-holders has always been held to 
be a qualified estate, a mere usufruct subject 
to the more general right of the corporation 
in the soil and freehold. It is a right to oc- 
cupy the pew purchased so long as it remains 
or to the limit of the term of purchase ; but it 
is subject, nevertheless, to the superior right 
of the corporation to make necessary changes 
and repairs, and if the pew is removed the 
title is gone, without recourse to the holder.’’ 
These principles have been embodied in a 
statute in Massachusetts.1% ‘But it may be 
asked, what remedy is there for a minority of 
pew holders, if the majority shall determine 
to demolish the building and thus destroy 
the pew? We answer, none, if the act 1s nec- 
essary or proper. If, on the other hand, 
there should be wanton or malicious abuse of 
power, the laws will give a remedy to the ex- 
tent of the injury received.’’° This seems 
to be the criterion by which we should meas- 
ure the extent of the power of the corpora- 
tion, whether the act in reference to the 
object for which the building is erected is 


16 9 Cush. 508. 

17 In re St. Mary Magdalene, 2 Mod. 222; Atty Gen- 
eral v. Federal, 3 Gray, 1; Jn re New South Building, 
13 Allen, 497; Voorhe:, vy. Presbyterian, 17 Barb. 
103; Gray v. Baker, 17 Mass, 434; House vy. Stevens, 
47 Vt. 262; Wentworth .. Sirst Parish, 3 Pick. 346; 
Howard vy. First Parish, 7 Pick. 1338. 

18 White v. First Society, 3 Lans. 478. 

19 Rev. Stats. 1817, ch. 189. 

2 Wentworth y. First Parish, 3 Pick. 346. 





necesary or proper. Therefore, where there 
was nothing in the case to show that the de- 
fendants had acted wantonly or unreasona- 
bly, or with any intention to injure plaintiff, 
it was said that ‘‘in no case can be found 
any intimation that a religious society would 
subject themselves to any liability to the pew- 
holders in consequence of abandoning their 
meeting house as a place of worship, although 
the pews may be thereby rendered useless. 
The law is the same if public worship should 
be wholly discontinued, either in the meeting 
house or elsewhere, by reason of the inability 
of the parish to maintain public worship, and 
to pay the necessary expenses of repairing 
the meeting house, whether this inability be 
caused by the reduction of the numbers of the 
parishoners or otherwise.’’?2 

The court, in Kellogg v. Dickenson,”? went 
so far as to announce the view that the par- 
ish, even though the house is comfortable and 
convenient, may abandon it or refuse to sup- 
port worsuip therein. So that the pew-hold- 
er’s right to a seat may be of little value; but 
it may be well doubted whether an abandon- 
ment of the building under such circumstan- 
ces is not a breach of the contract by which 
the pew is held. The owners of the building 
should certainly act in good faith if they pur- 
pose to abandon the church. 

St. Louis, Mo. Jas. A. SEDDON. 


2. Fassett vy. First Presbyterian, 19 Pick. 361. 
22 Supra. 


——————“V]3. 


THE EFFECT OF THE DEATH OF AN 
ACCEPTOR OF A BILL OF EX- 
CHANGE, BLANK AS TO DRAWER’S 
NAME. 





In reviewing the fifth edition of Mr. Lloyd’s 
able work on the Law of Compensation, the 
current number of the Law Magazine ob- 
serves that he ‘‘refers frequently to Scottish, 
Irish, Colonial and American cases. These 
will be found in not a few points to throw a 
valuable side light on the binding cases, and 
it is well that counsel should find ready to 
hand a suggestion of what may open up a 
new view that may ultimately find its way in- 
to English case law.’’ The recent English 
case of Carter v. White, reported in the June 
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number of the Law Journai,! exemplifies this 
utility as regards Irish cases, as we there find 
Kay, J., following In re Duffy; Dutch v. 
O’Leary.* And guided by the same concep- 
tion of the utility of referring to decisions 
other than those of our own courts, we too 
shall, in the first place, before proceeding to 
examine Carter v. White, quote from the de- 
cision of the Supreme Court of the United 
States in Angle v. Northwestern Mutual Life 
Ins. Co.,* in reference to the ground on which 
the right to fill up blanks in negotiable instru- 
ments, and the liability in respect of them 
was formulated. ‘*Negotiable instruments,’ 
said Clifford, J., ‘‘are frequently delivered for 
use, with blanks not filled; and, in respect to 
such instruments, it is held, that where a 
party to such instrument intrusts it to the 
custody of another for use, with blanks not 
filled up, whether it be to accommodate the 
person to whom it is intrusted or to be used 
for the benefit of the signer of the same, 
such negotiable instrument carries on its face 
an implied authority to fill up the blanks neces- 
sary to perfect the same; and the rule is 
that; as between such party and innocent 
. third parties, the person to whom the instru- 
ment was so intrusted must be deemed the 
agent of the party who committed the instru- 
ment to his custody, in filling up the blanks 
necessary to perfect the instrument.’’ *. 

In Carter v. White, the action was brought 
by the trustee in bankruptcy of Geo. Noble, 
who had, on November 19, 1874, deposited 
with the defendant the certificates of £505 
stock as collateral security for a debt of £500 
due to the defendant from James Randle. 
This deposit was made by Noble in consider- 
ation of the renewal by the defendant of an 
acceptance of £250, part of that debt. The 
renewal was effected by an acceptance of 
Randle for £250, dated November 18, 1874, 
payable three months after date ; and another 
bill of exchange was given by Randle for the 
rest of the debt, dated October 15, 1874, 
payable two months after date. Both those 
bills of exchange were accepted by Randle 
and delivered to the defendant, duly filled up, 


151 Ch. 465. 

214 Ir. L. T. Dig., 8. 

8920. 8., 330; 5. c., 3 Cent. L. J., 229. 

4See, asto this general doctrine, 14 Ir. L. T. 193, 
217, 230; and as to the effect of the death of the drawer 
of a check, see 13 Ib. 448; and as to the effect of death 
as revocation of agency, see 13 Ib. 417, 483, 12 Ib. 325. 





excepting only the name of the drawer. Ran- 
dle died on January 6, 1875, leaving his widow 
his executrix. On July 23, 1879, Noble be- 
came bankrupt. The trustee in bankruptcy 
sought an account against the defendant, and 
claimed to have the stock certificates given 
up to him by the defendant, and to be relieved 
from the suretyship, the ground chiefly relied 
on being that the defendant had neglected to 
perfect the bills of exchange by filling in his 
name as drawer, and could not doso after the 
acceptor’s death, so that he could not hand 
them over to the plaintiff as compl:te securi- 
ties. ‘The argument in support of this con- 
tention was founded very much on the lan- 
guage of the judgment in Montague v. Per- 
kins,® treating the Crawer as agent of the 
acceptor; while, if there was agency, 
it was argued that the case came 
within the principle of the authorities like 
Watson v. King,® deciding that under a pow- 
er of attorney, though coupled with an inter- 
est, no valid act can be done in the name of 
the donor after his death. ‘I can not see 
how the drawer who has given value to the 
acceptor, can be his agent to sign his own 
name as drawer,’’ said Kay, J.; ‘‘but here, 
even if the drawer could be considered Ran- 
dle’s agent, nothing is to be done in the name 
of Randle tu complete this bill.’ We find the 
distinction here pointed to also taken in Story 
on Agency.” ‘‘Regularly, indeed,’’ observes 
that great and authoritative American jurist, 
‘‘when the act to be done must be done in 
the name of the principal, and not in that of 
the agent, the authority is extinguished by 
the death of the principal, because it has be- 
come incapable of being so executed. * * * 
Where the act, notwithstanding the death of 
the principal, can and may be done in the 
name of the agent, there seems to be a sound 
reason why his death should not be deemed 
to be a positive revocation under all circum- 
stances.’’ But, putting aside the question 
whether the right is referable to agency,® how 
stand the authorities? In Armfield v. All- 
port,? Pollock, B., says: ‘‘A man who writes 
his name across a stamped paper as acceptor, 
there being a direction to him upon the paper, 


522 L. J.C. P., 187. 
6 4 Camp. 273. 

7 Sec. 495. 

8 See 14 Ir. L. T. 231. 
927 L. J. Ex. 44. 
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is liable; he gives his authority to anybody 
to draw upon him when it may be convenient 
to do so, or when the person to whom the 
paper is given may think it advisable to ap- 
ply it for this purpose.’’ And if an accept- 
ance blak as to the name of the drawer be 
handed to the proposed drawee for valuable 
consideration, the drawer, or his executors 
after his death, as in Scard v. Jackson,!° ap- 
proved in Harvey v. Cane," or an indorsee 
for value, as in the case last cited, may com- 
plete the ‘bill by inserting his own name as 
drawer, and this after the bill has become 
due. Then, in Usher v. Dauncey,! a bill of 
exchange drawn and indorsed in blank by a 
partner, and delivered by him toa clerk of 
the firm, who, after the partner’s death, filled 
it up with the date, sum, and names of other 
parties in the countinghouse of the person 
who accepted it, was held to he a good bill in 
the hands of persons who had discounted it, 
and to bind the surviving partners. Again, 
in Hatch v. Searles,!* an accommodation ac- 
ceptance was given in blank, and filled up 
after the death of the acceptor, and handed 
to a person who knew it had been given as a 
blank acceptance. It was proved that the 
person to whom it was first given in blank 
had no right to get it discounted, and that 
the person who discounted it knew, or must 
be taken to have known, this; and therefore, 
he could not recover. This case is cited in 
the last edition of Byles on Bills as an author- 
ity for the proposition that a blank accept- 
ance for value is irrevocable; but, without 
any direct decision, it merely seems to have 
been there assumed that if the transaction 
had been bona fide, the holder might have re- 
covered, notwithstanding the acceptor’s death 
before the bill was filled up. However, the 
very point called for decision in Re Duffy, 
Dutch v. O’Leary,* where it was expressly 
held that, where an instrument in the form of 
a bill of exchange is accepted, with a blank 
space for the drawer’s name, a bona fide 
holder, or his personal representative, is en- 
titled to fill up the blank as drawer, and thus 
make the instrument a complete bill of ex- 
change. ‘‘That decision seems to me con- 


10 34 L. T. N. S. 65, n. 

1 Ib. 

124 Camp. 97. 

132 Sm. & G. 147; on app., 24 L. J. Ch. 22. 
44 Ubi supra. 7 





sistent with principle,’’ said Kay, J., ‘‘and I 
follow it by overruling this objection. In this 
case the objection is merely technical, and no 
relief can, I understand, be had against Ran- 
dle’s estate.’ Accordingly, the action was 
dismissed with costs, except so far as it 
sought an account against the defendan’.— 
Trish Law Times. 








PARTNERSHIP—CONTRACT TO OPERATE 
PROPERTY AS A COMPANY—MORTGAGE 
TO SECURE ANTECEDENT DEBT. 





BYBEE v. HAWKETT. 


United States Circuit Court, District of Oregon, 
July 1, 1882. 


1. A contract between three persons to operate a 
‘*mining property as a company,’’ creates a partner- 
ship of such persons from the date thereof, and makes 
each of them liable for the dehts contracted in the 
prosecution of said enterprise; and this, notwith- 
standing the fact that such contract also provides that 
there shall be ne division of profits between the par- 
ties until two of them are reimbursed therefrom the 
money expended in the purchase of two-thirds of the 
property from the other one, and the cust of improv- 
ing the same. 

2. The mortgagee of a mortgage to secure an ante- 
cedent debt is not regarded as a purchaser, and. 
therefore, the lien of his mortgage will be postponed 
to that of a prior but unrecorded one. 

8. In a suit to enforce the lien of a mortgage, a sub- 
sequent mortgagee, who is made defendant on that 
account, can not set up a claim or have a decree 
against the plaintiff for the amount of his debt, upon 
the ground that the plaintiff is personally liable to 
him therefor, as partner of his mortgagor. 

4. Although A may be interested with B in his in- 
terest in a partnership, consisting of B and two oth- 
ers, that does not make bim a member of said last 
mentioned partnership. 


B. F. Dowell and W.W. Thayer, for the plaintiff: 
E. C. Bronaugh, for the defendant. 

DEADY, J., delivered the opinion of the court: 

This case was before the court \6 Saw. 593) on 
a motion by the plaintiff to remand it to the State 
Circuit Court for the County of Jackson, where it 
was commenced on June 18, 1879; and the state- 
ment of the case there made is now referred to. 
Afterwards, on May 2, 1881, exceptions for im- 
pertinence were allowed to certain portions of the 
“reformed bill,’’ including those relating to the 
Irwen note for $1,328.33 (erroneously printed in 
6 Saw. as $3,128 33) the note to Kubli and Bolt 
for $85.43 signed by the plaintiff and the $86.24 
due from Irwin to the plaintiff. 

The cause is now argued and submitted on the 
pleadings, including the answers of the defend- 
ants Jesse Robinson, E. C. Robinson, John L. 
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Robinson and C. Magruder for himself and part- 
ner Benjamin Haymond, and the testimony and 
exhibits—the defendants A. W. Hawkett, William 
W. Irwin, William Smith, Kasper Kubli, John 
Bolt, James F. Gazley, A. A. Fink and Thomas 
Robinson having failed to answer. It appears 
that on October 13, 1877, James Neely, as admin- 
trator of the estate of Evan Taylor, deceased, 
sold to the plaintiff, William Bybee, a certain 
mining property known as ‘‘the Taylor claims,” 
situate in Josephine County, Oregon, and de- 
scribed as lot 5 in section 35, of township 35 
south, range 7 west, and two water rights and 
ditches approximate thereto, for the sum of $3,- 
100—there being an agreement at the time be- 
tween said Bybee and William Smith and William 
Irwin, that the latter should each be entitled toa 
conveyance of an undivided one-third of the 
property upon the payment to Bybee of one-third 
of the cost thereof, and that inthe meantime they 
would work the mine together, which they did 
for about six months. 

On March 1, 1878, Bybee bought out Smith for 
$500, and gave him his note for the amount pay- 
able in two years. On July 26, 1878, Neely, by 
order of the proper court and in pursuance of the 
sale aforesaid, conveyed the premises to Bybee, 
who on the same day sold and conveyed an undi- 
vided two-thirds thereof to the defendants, A. 
W. Hawkett and E. C. Robinson; and on the 
sathe day and as a part of the transaction said 
Bybee entered into a written agreement with said 
Hawkett and Robinson in the words and to the 
effect following: ‘‘That whereas, the party of the 
first part [Bybee] has sold to the parties of the sec- 
ond part [Hawkett and Robinson] the undivided 
two-thirds of certain mining property in Joseph- 
ine County, Oregon, known as the Taylor claims; 
and said parties agree to mine and operate said 
mining property as a company; and as a consid- 
eration for said two-thirds interest the said par- 
ties of the second part are to pay certain debts. 
It is therefore agreed as follows: That said par- 
ties of the second part agree to pay and assume 
$6,098.24 in the following debts, to-wit: To James 
Neely, admr. of Evan Taylor’s estate, $2,784.56; 
Kaspar Kubli, $882.68; Dan Green, $500; William 
Smith, $500; and agree to pay to William Bybee 
$1,432. The said amounts to be paid down or ar- 
ranged upon such time as may be agreed on be- 
tween the parties of the second part and the per- 
sons to whom said debts are due.”’ 

The agreement then further provided: 1. That 
the “parties of the second part agree to put on 
said claims at theirown expense such improve- 
ments and additioral machinery as may be neces- 
sary.’’ 2. That all the “amounts above mentioned 
and also the cost of any additional improvements 
which may be put on to said claims are to be re- 
paid to said parties of the second part out of the 
profits taken out of said mines when the sa:.1e 
shall be taken out, and before any dividends shall 
be made to the members of said company.”’ 3. 
That the profits of said mines after re-paying the 








amount of said debts and the cost of said im- 
provements ‘‘shall be equally divided between the 
then members of said company aforesaid;’’ and 
4. That said property and “the improvements 
which shall be hereafter put on said claims are to 
be held as a lien and security for the payment of 
the debts above specified.” 

This agreement was executed at Jacksonville, 
Oregon, by Hawkett, for himself and E. C. Rob- 
inson, who was then at Oakland, Cal., living with 
his father,the defendant, Jesse Robinson. The 
defendant, C. Magruder, was also present and 
paid out for E. C. Robinson, upon the purchase of 
the property, to Neely, $2,784.56, the balance due 
from Bybee to the administrator on the sale of 
the property to him in October, 1877, to Bybee 
$432, to Kasper Kubli a check upon E. C. Robin- 
son for $500, which was duly paid. At the same 
time that Hawkett and Robinson purchased from 
Bybee it was arranged to buy out Irwin’s equity 
for $2,500, which was paid as follows: ‘$500 by 
Hawkett in cash furnished by E. C. Robinson; by 
receipt for $500 due Magruder from Irwin on ac- 
count and by the undertaking of -Hawkett and 
Bybee to pay $85.43 due said Kubli from Irwin, 
and of Hawkett to pay $86.24 due from Irwin to 
Bybee. For the balance of the sum due Bybee, 
Hawkett for himself and Robinson gave a prom- 
issory note for $1,000 payable to the order of By- 
bee one day after date with interest at one per 
centum per month, and for the balance due Kubli 
they gave a similar note for $382.68 with Bybee 
as surety. Nothing has been paid on these notes 
by Hawkett or Robinson, nor upon the sums due 
Green and Smith as aforesaid. The sums due 
Green and Smith have since been paid by Bybee, 
and on December 2, 1879, Kubli obtained a judg- 
ment for $489.15 on the note given him for 
$382.68, which Bybee satisfied on July 6, 1881. 
Hawkett and E. C. Robinson commenced opera- 
tions on the mine in September, 1878,—digging a 
ditch of some length and putting up a giant ard 
pipe furnished by Jesse Robinson from California. 
About the first of Janvary they commenced to 
work the mine, and in that month Jesse Robinson 
visited the mine and remained there until the fol- 
lowing spring, giving more or less direction to its 
management. The mine did not prove remuner- 
ative, and Hawkett, who had put his skillJ and 
services as a miner into the venture against Rob- 
inson’s money, on March 17, 1879, withdrew from 
the company and conveyed his third of the prop- 
erty to E. C. Robinson for the nominal consider- 
ation of $5,000. On May 13, 1879, E.C. Robinson 
mortgaged the undivided two-thirds of the prem- 
ises to the defendants, Magruder and Haymond, 
to secure the payment of his note of the same 
date, made payable to said defendants 30 days 
after date for the sum of $2,295 with interest at 
th+ rate of one per centum per month; which 
1 ctgage was duly recorded on May 15, 1879. On 
May 14, 1879, E. C. Robinson again mortgaged 
the same interest in the premises to the defend- 
ant, Jesse Robinson, to secure the payment of his 
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note of the same «aie. made payable to said de- 
fendant, 30 days after date ter the sum of $4,975, 
with interest at the rate of oue per centum per 
month; which wortgage was duly recorded on 
the same day; aud on July 16, 1879, said Jesse 
Robinson assigied said Jast mentioned note and 
mortgage to b's brother. the defendant, John L. 
Robinson, of ‘Viega cvunty, Pa., for the sum of 
$4.300. 

This suit has now diminished to a proceeding to 
enforce the agreement of July 26, 1878, including 
the lien provided :hercin as a security for the pay- 
ment of the debts therein specified. There is al- 
so an allegation left in the bill that the Robinsons 
did not truly account for the gold dust taken out 
of the mine, and aprayerforan account. The an- 
swers of the defendants, E. C. and Jesse Robin- 
son, state that only $2,800 was taken out up to the 
commencement of this suit, when the mine passed 
into the hands of a receiver, where it has since re- 
mained, all of which and much more was ex- 
pended in improving and working the mine; and 
whatever the fact may be, the evidence to the 
contrary is vague, trifling and scarcely worthy of 
consideration. . The agreement of July 26, 1878, is 
practically a personal obligation of Hawkett and 
E. C. Robinson and also Jesse Robinson, if he was 
a partner with them in the purchase of the mine, 
as the plaintiff alleges, to pay the debts therein 
specified, and also a mortgage of the property to 
secure such payment. 

The personal liability of E. C, Robinson and 
Hawkett, in case the property is not sufficient to 
pay the debt is admitted, but that of Jesse Rob- 
inson depends upon the fact whether or not he 
was a partner with Hawkett and E. C. Robinson 
in the purchase on July 26,1878. He was not 
known in the transaction as such. Bybee did nof 
give him credit or part with anything upon the 
faith of his being responsible for it as a partner,or 
otherwise. But he now alleges that Jesse Robinson 
was a secret partner in the purchase, and the bur- 
den of proofis upon him to establish the fact before 
he can hold him responsible as such. The evidence 
on this point is conflicting and largely made up of 
admissions by members of the eompany to the ef- 
fect that J. R. was a partner which are clearly 
inadmissible for that purpose (1 Greenl. on Ev., 
sec. 177), and the casual and indefinite con- 
versations and remarks of J. R. concerning the 
management and prospect of the business while 
he was at the mine, which might have proceeded 
from the fact that he was interested as a partner 
or as the father of E. C. R., and the principal 
creditor of the company. Hawkett is the only 
witness that testifies that J. R. ever said he was 
@ partner in the purchase of the mine, and his 
statement is to the effect that J. R. was the real 
party in interest, but that he did not want to be 
known in the matter. But his credibility is af- 
fected somewhat by the fact that he may be now 
trying to shift the responsibility of a losing ad- 
venture undertaken upen his judgment and rec- 

ommendation, and is very much affected by the 








further fact that, on May 11, 1879, he deliberately 
wrote to a person seeking to collect one of the 
debts specified in the agreement of July 26, 1878, 
that J. R. had no interest in the matter, except 
that he had loaned him and E. C. R. money to 
open the mine with. Both E. C. R. and J. R. 
deny in their answers that the latter was a part- 
ner in the purchase or working of the mine,and the 
evidence of the plaintiff is not sufficient to establish 
the partnership against these denials, if at all. 

It may be, and probably is, true, that there was 
some private agreement or understandiug be- 
tween the father and son, by which the former 
was interested with the latter in this advent- 
ure, and that so far they sustained to one an- 
other the relation of partners instead of that 
of debtor and creditor, but that would not 
make J. R. a partner of the firm of Hawkett and 
E. C. Robinson, or Hawkctt, Robinson & Bybee. 
No one can become a member of a firm without 
the knowledge and consent of all the partners. 
Collyer on Part., 5. 

The agreement of July 26, 1878, was not re- 
corded until May 30, 1879, and subsequent to the 
execution and record of the mortgages to Magru- 
der and Haymond and Jesse Robinson, but be 
fore the assignment of the latter to John L. Rob- 
inson. But both these mortgages and this as- 
signment were made made in consideration of 
previous indebtedness, and therefore, the mort- 
gagees and assignee are not entitled to be re- 
garded as purchasers. Besides, such mortgagees 
must be held upon the proof to have had actual 
knowledge of the lien provided for in the agree- 
ment of July 26, and therefore took their mort- 
gages in subordination thereto, irrespective of the 
question of priority of record. The assignee had 
constructive notice of this lien also, when he took 
his assignment, as the agreement had then been 
admitted to record. Jones on Mortgages, sec. 458 
and note. 

These conclusions are admitted by counsel for 
the defendants, E.C. R. and J. R., but he also 
claims that Bybee was a partuer in the working of 
this mine, from the date, and by virtue of the 
agreement of July 26, and that so much of the > 
debt due M. and H. as arose from the furnishing 
of supplies to the company, Bybee, as a member 
thereof, is personally liable for, and therefore, his 
lien upon this property or the proceeds of it, 
ought to be subject in this suit to the satisfaction 
of this claim. It is admitted that the debt for 
which the mortgage was given to J. R. is not a 
demand against the company, it being wholly for 
money and material furnished Hawkett and KE. C. 
R, to enable them to open and improve the mine 
as per their agreement with Bybee. It isalso ad- 
mitted that $500 of the debt for which the mort- 
gage was given to M.and H.is not a demand 
against the company, it being the sum advaneed 
by Magruder to Irwin for E. C. R. on the purchase 
of his interest in the mine—the advance being 
made by the settlement of an account of that 
amount which Irwin owed Magruder. 
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The remaining $1,795 of this debt, it is claimed 
by Magruder in his answer, was due from *‘Hawk- 
ett and E. C. Robinson” or ‘the company men- 
tioned in said agreement of July 26,”’ ‘for goods, 
provisions, etc., furnished to said company and 
for freighting done by said firm of M. and H. for 
said firm or company of the Josephine mine”’ 
prior to May 13,1879. This is indefinite as to 
whether the goods and freighting were furnished 
to Hawkett and Robinson while opening the mine 
or to Bybee, Hawkett and Robinson while oper- 
ating it. In the first case Bybee would not be li- 
able under ary circumstances. No testimony has 
been offered on the subject except the answer of 
Magruder, and that is not satisfactory. In the 
nature of things these supplies and this freighting 
would be furnished to improve the mine as well 
as to operate it. The burden of proof is, 
I think, upen M. and H. to show that these things 
were furnished to a company of which Bybee was 
a@member. Besides, the fact that he settled with 
E. C. Robinson, who then represented Hawkett as 
well as himself, and took his individual note for 
the amount and a mortgage upon his individual 
interest in the mine as security without payiug 
any attention to Bybee or his interest, is a cir- 
cumstance tending to show that Magruder did not 
then regard the debt as due from Bybee. On the 
other hand, counsel for the plaintiff insist that 
Bybee was not by the terms of the agreement of 
July 26, to become a partner with H. and R. until 
the proceeds of the mine had reimbursed them for 
the money expended inits purchase and improve- 
ment; which it is admitted it never did. 

In my judgment, the agreement created a part- 
nership from its ‘date, consisting of Hawkett, 
Robinson and Bybee, for the purpose of opera- 
ting the mine, and that whenever it was operated 
by any or either of them they all became liable 
for the debts thereby incurred. And the fact that 
a division of profits between the partners was 
postponed until the money advanced by Hawkett 
and Robinson for the purchase of a two-thirds 
interest and the improvement oi the whole of it, 
does not affect the unqualified agreement of the 
parties in words of the present tense—‘‘to mine 
and operate said mining property as a company.” 

In Beauregard v. Case, 91 U.S. 134, a question 
of partnership arose under very similar circum- 
stances. In the course of the opinion of the court 
delivered by Mr. Justiee Field, it is said: ‘There 
was in this agreement all the essential conditions 
for the creation of a partnership—provision for a 
union of services and money and a division of 
profits and losses. The postponement of a divi- 
sion of profits between the three partners until 
the capital advanced by two of them should be 
refunded, with interest, did not alter the char- 
acter of the agreemeut, as one of partnership, nor 
the liability of all the partners to third persons for 
debts contracted in the prosecution of its busi- 
ness.”’ 

But admitting the partnership and assuming 
that this debt is a valid demand against the firm, 


‘amount with legal interest. 





and that therefure Bybee is liable therefor, I do 
not see how M. and H. can set up their claim in 
this suit. So far as Bybee is concerned this is a 
suit to enforce the agreement of July 26 as a per- 
sonal contract against H. and E. C. R. and as a 
mortgage against the property. M. and H. are: 
not parties to it, nor have they have any rights in 
it except by reason of the lien of their mortgage: 
—and that to have their mortgage adjudged valid 
and assigned its proper place in the order of time 
and payment. 

But it is admitted that it is subsequent in point 
of time to that of the plaintiff’s, and that its pay- 
ment out of the proeeeds of this property, as a 
debt secured by a lien thereon, must be deferred. 
until that is satisfied. But the defendants have 
no standing in this suit, or right in this property. 
except as mortgagees, and that is subordinate to 
the plaintiff’s. This is not a suit to recover any- 
thing from the defendants M. and H., and in 
which they can therefore plead a counter claim or 
set-off. Neither can they, if they would, convert 
their answer into a species of cross bill, and sub- 
ject the sum which the plaintiff may obtain in 
this suit to enforce his mortgage against the prop- 
erty in question, to the satisfaction of an inde- 
pendent personal claim which they may have 
against him. If they wish to enforce sucha claim 
against him as a member of the partnership cre- 
ated by the agreement of July 26, the courts are 
open to them to bring their action against him for 
that purpose. 

The plaintiff paid the balance of the debt to 
Kubli, of $382.68 as follows: He signed the note 
of Hawkett and Robinson, therefore, as surety,. 
drawing interest at one per centum per month, 
upon which Kubli obtained judgment, which the 
plaintiff paid. And he now seeks to recover what 
he paid on that judgment, including interest, 
costs and atttorrey fee rather than the original 
But the liability of 
H. and E. ©. R. arises upon the agreement of 
July 26, which is to pay the debt specified therein, 
with such interest as the law will allow thereon, 
none being agreed upon, and the costs properly 
chargeable against them in this suit for its collec- 
tien. Whether the plaintiff has gained or lost in. 
his contract as surety, or in the acquisition of 
these claims, is nothing to the defendants. As. 
has been said, their liability in this suit is. 
measured by the agreement of July 26. The 
plaintiff, on his own account, and as the repre- 
sentative of the other creditors mentioned in said 
agreement, has the first lien upon this property 
for the sum of $2,382.68, the aggregate sum of 
said claims with interest thereon at the legal rate, 
to-wit: 10 per centum per annum from July 26,. 
1878, to January 25, 1880, a period of 1 year and 
6 months, and at 8 per centum from then to July 
1, 1882, making in all the sum of $3,113.36, to- 
gether with the costs and expenses of this suit, 
except as to the defendants against whom the bill 
is dismissed. The defendants, M. and H., have 
the second lien upon the undivided two-thirds of 
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the property for the full amount of their note and 
mortgage with interest, as therein provided, and 
the costs of their defense. i 

The defendant, John L. Robinson, as the as- 
signee of Jesse Robinson, has the third lien upon 
said undivided two-thirds of said property for the 
full amount of his note and mortgage with inter- 
est, as therein provided, and the costs of his de- 
fense. 

The decree of the court will be that the bill be 
dismissed as to the defendants, who are not liable 
to the plaintiff in this suit, and have no interest 
in the subject of it, namely: Jesse Robinson, 
Thomas Robinson, William W. Irwin, William 
Smith, Kasper Kubli, John Bolt, James F. Gaezly 
and A. A. Fink, and that they and each of them 
recover costs from the plaintiff—that the master 
of this court sell this property as upon an execu- 
tion at law, and apply the proceeds, after paying 
the costs and expenses of the sale, upon the claims 
aforesaid in the order specified. 





INSOLVENCY — ASSIGNMENT FOR BENE- 
FIT OF CREDITORS — PRESUMPTIONS — 
KXEMPTION. 


RICHARDSON vy. MARQUEZE. 





Supreme Court of Mississippi. 


1. Preferential assignments should, per se, be 
judged favorably by the same principles of law as 
those which are pro rata, but they are subject toa 
jealous scrutiny of the facts. Arthur v. Commercial 
Bank, 9S. & M. 394, explained. 


2. Such an assignment of specific property, and of 
all which the debtor owns, except what he has a right 
tohold under the State exemption laws, is valid, and 
he may, it seems, retain his exempt property. 


8. Discretion in the assignee to sell for cash or on 
credit, as willin his opinion best promote the inter- 
est of the cestuis que trust, does not make the assign- 
ment fraudulent per se, but its effect is a question of 
fact. 


4. The assignmentis not fraudulent in iaw because 
it empowers tbe assignee generally to do with the as- 
sets whatever will in his judgment best promote the 
interest of the creditors, for this authority is subordi- 
nate to the main purpose of the deed. 


5. The deed may authorize the employment of as- 
sistants, and the grantor and his former clerks may be 
engaged, if they are mere instruments of the as- 
signee’s will, and the business is conducted under his 
direction. 


6. Ifthe assignee, without authority in the deed, 
purchases new goods and makes advances upon mort- 
gages of growing crops, a receiver will be appointed, 
although such conduct was to prevent the loss of debts 
due from customers to whom the grantor was ad- 
vancing. 


F 7, The assignment is fraudulent in fact, if executed 
by the grantor in order that another should so manage 
the business that he could retrieve his losses by other 
adventures, or forthe purpose of regaining posses- 
sion of the property in contemplation of such conduct. 








Appeal from the Chancery Court of Hinds 
County. 

Shelton & Shelton and W. P. & J. B. Harris, for 
the appellants. 

CHALMERS, C. J., delivered the opinion of the 
court: 

On the 8th of March, 1881,T. E. Richardson, 
an insolvent merchant in the City of Jackson, 
made an assignment of all his property of every 
character and description, except so much of it 
as was by law exempt from execution, for the 
benefit of his creditors; dividing the creditors in- 
to four classes, and directing that these classes 
should be paid in the order of their numerical 
priority; thus giving preferences among them, 
the effect of which might be, and probably was, 
that those belonging to the fourth and most nu- 
merous class would receive nothing. The assignee 
took possession, and was proceeding to adminis- 
ter the trust, when he was intercepted by the fil- 
ing of this bill by creditors belonging to the fourth 
and least favored elass. The bill assails the as- 
signment,as being fraudulent on its face, and prays 
that it may be so declared, and that the com- 
plainants may be permitted to subject the prop- 
erty conveyed to the payment of their demands. 
Some time after the filing of the bill an applica- 
tion was made for the removal of the assignee 
named in the instrument, and for the appointment 
of areceiver. This motion was based both upon 
the alleged fraudulent character of the deed of 
assignment, and upon alleged misconduct on the 
part of the assignee in the conduct of the busi- 
ness. It was supported by affidavits showing 
what that conduct had been, and, upon the hear- 
ing, the chaneellor sustained the motion, removed 
the assignee, and appointed a receiver. From 
this order the assignee and preferred creditors ap- 
peal. Three features in the assignment aie main- 
ly relied upon as demonstrating its fraudulent 
character, and to these we will in turn address 
ourselves; but, before doing so, it may be as well 
to consider somewhat the character of these con- 
veyances. They are materially different from 
mortgages and trust deeds, to which in form they 
assimilate. Mortgages are intended to provide 
security for a debt or debts, the immediate pay- 
ment of wl.ich, so far from being then contem- 
plated, is by the instrument itself declared to be 
postponed to some future day. An assignment, 
on the centrary, is a quasi payment, or at leasta 
provision for payment. Neither instrument can 
be allowed to embody in itself stipulations in- 
consistent with its professed object; but, as the 
ends contemplated are materially different, that 
which would condemn one may be entirely aé- 
missible in the other. The very delay contem- 
plated by the mortgage, and frequently consti- 
tuting the consideration for its execution, might 
in the other be fatal to its validity. As we have 
remarked, the underlying idea of an assignment 
for the benefit of creditors is payment; and the 
more strictly the provisions of the conveyance are 
confined to effecting this end, the more perfectly 
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it effects the object of its execution. But imme- 
diate and unconditional payment is not essentiale 
or commonly possible. If it was, there would be 
no necessity for making the instrument. Al- 
though, therefore, the necessary effect of the con- 
veyance may be to produce delay in the collection 
of the demands of some of the creditors, this will 
not of itself avoid the deed. A conveyance made 
for the purpose of hindering or delaying credit- 
ors is denounced by the statute of frauds; but, 
although its necessary effect may be to produce 
more or less of delay, this will not render it void, 
if the delay was not the moving cause of the con- 
veyance, but merely one of its incidental conse- 
quences. When an insolvent person proposes to 
assign his property for the purpose of providing 
a fund for the liquidation of his debts, while he 


may to a certain extent prescribe the conditions 


on which the conveyance is made,yet he must bear 
ever in mind the professed objects of the transac- 
tion, and be careful to insert no stipulations which 
thwart the scheme. By his act he professes to 
divest himself of the property, and assign it 
through a trustee to those to whom he is in- 
debted. He must not, therefore, impress his own 
will upon it to an extent inconsistent with its ap- 
plication within a reasonable time to the demands 
for which he professes to provide, nor impose 
conditions upon it, which are manifestly intended 
not for the benefit of the creditors, but for his 
own. The delay, if any, must be such as will 
make the fund more productive for their benefit 
rather than for his own. While anything that 
tends to increase the fund must necessarily be 
both for his benefit and for theirs, the test of bona 
fides must be whether the object was his advan- 
tage or theirs. Whatever may be the law in other 
States, there is in this State no difference what- 
ever in the law applicable to an assignment giving 
preferences, and one which provides fora pro rata 
distribution of property among all creditors. No 
principle is better settled in this State than that 
an insolvent debtor may make preferences among 
his creditors, even to the extent of transferring all 
his property to one, leaving all others unprovided 
for. If he may do this by an instrument which 
takes tne shape of a deed -in fee, certainly he can 
embody it in one which is in form an assignment 
to a trustee for the benefit of creditors. The 
principle can not be altered by a change in the 
form that the conveyance assumes. We had oc- 
casion in the recent case of Eldridge v. Phillip- 
son (58 Miss. 270), to review our decisions on this 
subject, and to show to what extent the doctrine 
had been carried. It is true that it was said in 
Arthur v. Commercial Bank (9 S. & M., 394, 433), 
that an assignment with preferences must contain 
no condition, direct or indirect, controlling its 
application. ‘All over and above what is neces- 
sary to the devotion of the {preperty to the 
payment of the debts cometh of evil.” It 
was further said in the same case that ‘‘a prefer- 
ence given by a general assignment does not 
therefore of necessity invalidate the deed, yet all 





such assignments are liable to objection, and must 
te watched with jealousy. Though they may 
c:eate suspicion,they are not in themselves fraud- 
ulent.”? These criticisms must, in view of the 
well settled doctrine of this court, that prefer- 
ences are always allowable and sometimes lauda- 
ble, be -construed as referring to matters of fact 
rather than to inviduous distinctions of law. 
It is doubtless true that a fraudulent debtor would 
be more apt to make a preferential assignment 
than one which distributed his property pro rata, 
The preferred creditor would be more willing to 
cloak the assets for his benefit. It would be the 
more easy to insert fictitious debts, or to magnify 
in favor of wife or children or intimate friends 
the amount of the debts really due them, or in 
many ways to procure secret and unlawful bene- 
fits for the maker of the instrument; and hence, 
as matter of fact, it is undoubtedly true that 
preferential assignments should be scrutinized 
more carefully and jealously than those making 
pro rata distribution. But this is a jealousy and a 
scrutiny of facts, and not of the law applicable 
to the instruments. If they successfully bear the 
most rigid aud searching investigation of facts, 
and are bound to be free from all taint of actual 
fraud, they are to be judged by the same princi- 
ples of law, and are entitled to the same consid- 
eration and favor as though without those prefer- 
ences. In short, preferential assignments with us 
can only be condemned as fraudulent in law for 
defects which would warrant a condemnation of 
those which provide for the payment of all debts 
alike. The cardinal tests to be applied to either 
class of instruments may, in a general way, be 
reduced to two, to wit: first, has any benefit been 
reserved to the grantor; and, second, does the 
conveyance contain stipulations inconsistent with 
its professed object, and which render its execu- 
tion in a reasonable time impossible or difficult? 
Most valid objections to either class of assign- 
ments are usually resolvable inte one of these 
heads, and instruments which are found free from 
these will usually be held unobjectiohable. 

As before remarked, there are three principal 
objections urged against the assignment in this 
case, ag showing upon its face that it is fraudu- 
lent in law: first, because the grantor excepts 
out of his property so much as is by law exempt 
from execution, and reserves the same to himself; 
second, because by the terms of the intrument, 
the assignee is authorized to sell the property 
conveyed either for cash or on credit, as he may 
deem most beneficial for the creditors; third, be- 
cause, as is allegec, the assignee is authorized to 
carry on the mercantile business in which the 
grantor was engaged, for the benefit of the cred- 
itors, in the same way as the grantor was himself 
carrying it on before the execution ot the deed of 
assignment. 

First, as to the reservation of the exempt prop- 
erty. In this conveyance, after a specific and 
full enumeration of all the grantor’s property, 
consisting of all the goods, wares and merchandise 
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contained in two storehouses in the city of Jack- 
son, together with all the notes, accounts and 
assets belonging thereto, some real estate partic- 
ularly dessribed, and ten head of mules, there is 
a general grant of all property belonging to the 
grantor in these word: ‘‘Every and all right, ti- 
tle, claim and interest in any and all property 
and valuables of every sort, kind or description, 
save and except such as I[ have a legal right to re- 
tain and hold under the exemption laws of this 
State.”’ It is insisted that this reservation or ex- 
ception of the exempt property out of the proper- 
ty assigned renders the deed void on its face. If 
this position had not received the sanction of a 
court of high character, and was not sustained by 
the opinion of a judge of excellent repute, it 
would be difficult for us to imagine how a debtor 
could be supposed to perpetrate a fraud on cred- 
itors by reserving to himself that which the law 
under all circumstances reserves to him, and 
which it prohibits its officers or his creditors from 
interfering with or molesting in any way, except 
where he has voluntarily encumbered or conveyed 
it. But the Supreme Court of Tennessee, in the 
case of Sugg v. Tillman, 2 Swan, 208, in an opin- 
ion delivered by Judge Caruthers, held that an 
assignment for creditors was rendered fraud- 
ulent and void because of the insertion in it 
of a provision in these words, ‘‘reserving to my- 
self, however, out of the aforesaid stock, farming 
utensils, provender, provisions, household and 
kitchen furniture (as all of my property of that 
description, as well as every other description, is 
intended to be embraced by this conveyance), so 
much as I am by law allowed to retain free from 
execution.”> The opinion was placed upon the 
twofold ground that it was an attempted reserva- 
tion of property covered by the deed, and, being 
inconsistent with it, nullified the instrument; and 
that, inasmuch as the exempt property was not 
specifically described, it made the entire convey- 
ance void for uncertainty. 

This strikes us as a remarkable decision. It is 
true that a man can not by one and the same in- 
strument convey an estate, and at the same time 
reserve the same property or any part of it; and, 
if he attempts to do so, the reservation is void; 
but it is quite manifest that nothing of that sort 
was here attempted. It was simply a conveyance 
of all the debtor’s property, except a certain por- 
tion, to-wit, that which was by law exempt from 
execution. As to that portion, there was no con- 
veyance and consequently no conflict. So much 
of this decision as declared that the reservation of 
the exempt property rendered the deed void be- 
cause it was an attempt to reserve that which was 
by the deed conveyed, was by the same court over- 
ruled in the later case of Farquharson v: McDon- 
ald, 2 Heisk. 404. The court, however, in the 
latter case seem still to be of the opinion that 
there must be some definite ascertainment and de- 
scription of the property claimed as exempt, in 
order to render the reservation good, at least 
where the property 1s of that character that the 





debtor is entitled to select a certain amount out 
of’ a larger mass. Whether it was meant that a 
failure to make this selection in advance of an at- 
tack upon the conveyance by some dissatistie'l 
creditor would avoid the whole deed, or wou! 
only have the effect of causing a loss of the ex- 
emption, does not in this case clearly appear: but 
in the still later one cf Overton y. Holinshadle, 5 
Heisk. 683, it is distinctly announced that ite +f- 
fect will be to render the entire conveyance voi. 
We can not assent to any of these decision<. As 
above indicated, we concur in so much of the later 
ones as repudiate the idea that the deed is void 
because there is an attempted reservation incon- 
sistent with the general grant,—but we dissent 
from them in thinking that a failure specitically 
to describe the exempt property renders the con- 
veyance void for uncertainty. If it has any evil 
effect whatever, manifestly it must be to render 
void the claim for exemption, and to cause a for- 
feiture of such claim. It is the exception or res- 
ervation that is insufficiently described, and 
thereby left uncertain and void; while the con- 
veying words of the instrument, being definite 
and embracing all the property of the grantor, 
must be operative to pass it all. The rule is weil 
settled that in order to except certain property 
out of a conveyance, which without the exception 
would carry all, the words of exception must be 
as definite as those required to convey title; and 
that, if they are not so, the whole property passes. 
An exception must be a part only ot the thing 
granted, must be a particular thing out of a gen- 
eral one, and must be described with certainty. 
Co. Litt. 142 a. Ina grant of land, excepting one 
and a half acres, the exception is void for uncer- 
tainty, and the title to the whole passes to the 
grantee. The language both of grants and ex- 
ceptions is to be taken most strongly against the 
grantor. Darling v. Crowell, 6 N. H. 421, and 
cases cited. We agree, however, with the Supreme 
Court of Michigan, in Smith v. Mitchell, 12 Mich. 
180, that a reservation of exempt property with- 
out a minute specification of it neither avoids the 
deed nor is void in itself for uncertainty. Thatis 
certain which may be made certain. The law 
fixes the amount of the exemptions and points 
out the mode of its ascertainment. It was re- 
marked by the court, in the case last cited, that 
‘sa bona Ade selection is as practicable here as un- 
der a levy.”’ We are not aware that officers hold- 
ing executions or attachments ever experience any 
difficulty in finding out what is and whatis not 
exempt by law to the debtor, and this, it would 
seem, can be as readily done by an assignee un- 
der a general assignment. Where the right of 
selection resides in the debtor, he can easily be 
made to exercise it, or torfeit it; and to compel 
him to do so would seem far more reasonable than 
to declare a conveyance embracing thousands of 
dollars worth of property void, because of the fall- 
ure accurately to enumerate and describe the two 
mules, or the four cows and calves, that he claims 
as exempt. ‘To declare an instrument void for 
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such a reason could only be justified on the ground 
that the law or the courts hold preferential as- 
signments mala per se, which, as we have de- 
clared, is not the_rule in this State, though such 
instruments have usually received exceptionally 
severe treatment in other States. Our opinion is 
that the deed of assignment is not rendered void 
in this case because of the reservation of the ex- 
empt property, nor did the debtor lose the right 
to claim it, because it was not specifically de- 
scribed. Mulfcrd v. Shirk, 26 Pa. St. 473; Heck- 
man v. Messinger, 49 Pa. St. 465; Brooks v. 
Nichels, 17 Mich. 38; Hollister v. Loud, 2 Mich. 
309. 

Was the assignment fraudulent on its face be- 
cause it gave the assignee power in his discretion 
to sell the property for cash or ‘‘on such advan- 
tageous credit terms as said trustee shall deem for 
the best advantage for all the creditors?”’ It is 
quite universally admitted that an assignment 
which requires the property to be sold on a credit 
is fraudulent and void, because it is an attempt, 
upon the part of him who professes to be trans- 
ferring his property to others, to impress upon it 
a condition inconsistent with their right to real- 
ize their debts out of it. If the property is to be 
theirs, they and not he should say whether it shall 
be sold on a credit. Whether the same result will 
follow where there is a discretion confided to the 
trustee to sell for cash or credit, as shall in his 
opinion best promote the interests of the cestuis 
que trust, is a;question upon which the authori- 
ties are in hopeless conflict. Bump, in his work 
on “Fraudulent Conveyances,”’ broadly lays down 
the doctrine that it will not, and seems to think 
that this is clear on the authorities. Bump Fraud. 

«Con. 410. Our own investigations have led us to 
the conclusion that there is perhaps no question 
on which the authorities are more evenly divided, 
and that it is, therefore, one upon which each 
court may feel entirely at liberty to adopt which- 
ever view seems to it best. It would be useless to 
repeat the various arguments on the one side or 
the other. The cases on both sides are collected 
in the note by Bump, and certainly the argument 
seems in these cases exhausted. We content our- 
selves, therefore, with announcing our concur- 
rence with those decisions which hold that wheth- 
er a provision authorizing the assignee to sell on 
a credit is fraudulent or not is a question of fact 
rather than of law, and can not therefore justify a 
court in declaring such a deed, ipso facto, void. 
Such a power in the trustee may be of the great- 
est benefit to the beneficiaries, and should not be 
branded as necessarily covinous and fatal to the 
instrument. On the contrary, it may be used to 
the very great detriment of creditors, and ex- 
clusively or principally for the benefit of the 
debtor. It seems wisest, therefore, to hold it a 
question of fact, allowing the jury or the chan- 
cellor to say in each case whether, in looking to 
all the facts presented, it was inserted for the 
benefit of the grantor, or in order that by avoid- 
ing a forced sale of the property it might be made 





to realize larger sum for the payment of the 
debts. If ascertained to have been inserted for 
the benefit of the debtor, it will render the con- 
veyance void, and expose the property to the at- 
tacks of those dissatisfied withit. If intended to 
operate for the benefit of creditors, it will be sus- 
tained; but it will still be inthe power of the 
court to order the assignee to sell for cash where 
such is the expressed desire of the beneficiaries, 
or where, in its own opinion, this will best pro- 
mote the interests of a majority of them. Such 
construction should be given to all instruments as 
tends to promote rather than to destroy their ob- 
ject where that object is not itself illegal. Ut res 
magis valeat quam pereat. In any case, whenever 
itis made to appear to a court of chancery that 
the assignee is abusing the discretion vested in 
him, or using it forthe benefit of the grantor to 
the detriment of the creditors, he will be removed 
and a receiver appointed. 

The other principal objection urged against the 
deed of assignment is, that it permits the as- 
signee to earry on and continue the mercantile 
business, buying and selling in the ordinary course 
of trade, and replenishing the stock on hand at 
pleasure for an indefinite period. If such is its 
character, it is of course fraudulent under the 
principles announced in Harman v. Hoskins (56 
Miss. 142), andin Joseph v. Levi (58 Miss. 843). 
The words of the deed which are relied on as 
showing the investiture of the assignee with these 
powers are as follows: *‘And generally to do and 
perform to and with my assets and property here- 
in conveyed whatever will, in his judgment, best 
promote the interests of the creditors.” As broad 
as this language is, and perhaps it is not well 
chosen because of its universality, we do not think 
it was intended to bear the obnoxious meaning 
sought to be attributed to it. When power is 
given to do whatever will best promote the inter- 
ests of creditors, we must construe it as meaning 
whatever it is lawful for the grantee to doin the 
execution of the trust and no more. We cannot, 
for the purpose of destroying the instrument, im- 
pute to it an intention to do an unlawful thing be- 
cause of a general grant of authority to do all 
that will tend to carry out and make it effectual. 
This would be a palpable violation of the maxim 
quoted above. 

Our conclusion is, that there was nothing on the 
face of the deed which made it fraudulent in law. 
On the hearing of the motion to remove the as- 
signee and appoint a receiver, testimony was ad- 
duced showing the mode and manner in which 
the assignee was administering the trust, and this 
testimony demonstrated that he was doing the 
very things which, if he had been by the deed au- 
thorized.to do, it would have made the conveyance 
void, that is to say he was carrying on the busi- 
ness very much as if no assignment had been 
made. The assignee was but little in Jackson, 
and the business, though transacted in his name 
and doubtless under his orders, was, in fact, con- 
ducted by the grantor and his former clerks. The 
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deed gave the assignee power to employ assist- 
ants, as was entirely proper, nor was it necessa- 
rily wrong in him to employ the grantor and his 
former clerks, provided matters were in fact con- 
ducted under his direction, and the assistants em- 
ployed were the mere instruments of his will: 
but neither in person nor by others could he ad- 
minister the trust as it was in fact administered. 
The business in hand was to sell out the property 
as speedily and as advantageously as possible, to 
collect the choses in action, and, with the pro- 
ceeds, pay off the debts in the order of priority 
named. Instead of doing this, the «tock was re- 
plenished by fresh purchases and sold out on cred- 
it upon mortgages of ungrown crops, and gener- 
ally the same course of dealing was pursued that 
in all probability had brought the unfortunate 
debtor to ruin in the first instance. The excuse 
for this is sought in the statement that such pur- 
chases only were made as sufficed to keep up the 
stock, so as to dispose of it to the best advantage, 
and they were bought for and sold only to those 
to whom the grantor was already under obliga- 
tions to make advances to enable them to com- 
plete their crops, and if this had not been done 
the whole of such debts would have been lost. 
Plausible as this excuse is, and however honestly 
the parties may have supposed they were acting 
within the powers conferred, such dealing with 
property assigned for the payment of debts is 
wholly unwarranted and inexcusable. The posi- 
tion of an assignee is much like that of an ad- 
ministrator. His sole business is to pay debts and 
return the excess, if there be any, to the maker of 
the deed. In the absence of express authority 
given him, he has no right to imperil a dollar of 
the assets by risking it on the uncertainties of 
crops to be grown in the future, nor has he any 
authority to spend any portion of the money on 
hand in buying new goods except where author- 
ized by the deed of assignment, and then only to 
such limited extent as is necessary to work off the 
stock on hand. Such things, in the absence of 
authority, can only be done by the unanimous 
consent of each and every creditor protected by 
the conveyance. The assignee was rightfully re- 
moved for undertaking, without the assent of 
the creditors, to do that which, if authorized by 
the deed, would have made it void. 

In the future development of the case, if the 
facts shall demonstrate that the course of conduct 
pursued was in the contemplation of the grantor 
in executing the deed, and that it was executed 
for the purpose of being replaced in possession of 
property which he pretended to assign, or for the 
purpose of having the business carried on by an- 
other in such manner that there mignt be oppor- 
tunity afforded of retrieving his losses by more 
fortunate ventures in the future, it will become 
the duty of the Chancellor to annul it as fraudu- 
lent in fact. 

Decree affirmed,and cause remanded for further 
proceedings. 


Se 





EVIDENCE — TRANSACTIONS WITH DE™ 
CEASED PERSONS — LIMITS OF STATU- 
TORY RULE. 





REILLY v. ENGLISH. 





Supreme Court of Tennessee, April Term, 1882. 


1. The statute which forbids either party, in aw 
action by or against a personal representative, to tes- 
tify against the other as to any transaction with, or 
statement by, the deceased, can not be extended by 
the courts to cases not within its terms, upon the 
ground that they fall within the evil which was in- 
tended to be guarded against. 

2. Where, therefore, in an action of replevin, the 
defendant claims title as administrator of a deceased 
intestate, the vendor of the plaintiff is a competent 
witness to prove the agreement between him and de- 
ceased in relation to the chattel, although the title of 
the deceased was also claimed to be derived by pur- 
chase fromthe witness. In such an action the book 
of accounts of the deceased, purporting to contain an 
account in his handwriting with the witness, is not 
admissible as evidence on behalf of the def«nd- 
ant, to prove the state of accounts between deceased 
and the witness, with a view to establish the title of 
the deceased to the chattel sued for. 


CooPER, J., delivered the opinion of the court: 

Action of replevin for a safe, commenced before 
a justice. Upon the trial in the circuit court, the 
verdict and judgment was in favor of the defend- 
ant, and plaintiff appealed. 

Brewer and Stuart had been partners as mer- 
chants for about six months in 1872. After the 
dissolution of their partnership, Stewart went 
into business separately and conducted a store 
until his death in 1878. The safe in controversy 
seems to have been originally bought by Brewer 
before his connection with Stewart. After they 
separated, in 1873 or 1874, 1t was sent by Brewer 
to the store of Stewart, where it remained until 
his (Stewart’s) death, in 1878. The plaintiff 
claimed under Brewer by sale made in December, 
1878, after Stewart’s death. The sale, according 
to the testimony of both Brewer and plaintiff, was 
for $150, of which eighteen dollars were to be 
paid ina debt due from Brewer to plaintiff, and 
the residue when plaintiff got possession of the 
safe. The defendant, who was the administrator 
of Stewart, claimed that the safe belonged to 
Stewart, and came to his hands as assets of his 
intestate’s estate. 

The proof of the plaintiff tended to show that 
the safe belonged tv Brewer, and was sold by him 
to the plaintiff. The proof of the defendant tend- 
ed to show that Brewer had sold the safe to Stew- 
art, and that he had paid for it. As rebutting ev- 
idence, the plaintiff introduced Brewer as a wit- 
ness, and asked him to state the circumstances 
under which the safe was removed to Stewart's 
store, and what the agreement between him and 
Stewart was in regard to it. The defendant ob- 
jected tothe question, and the court sustained the 
objection, to which the plaintiff excepted. 

The question, it is obvious, went to the very 
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heart of the controversy, and the materiality of 
the testimony is obvious, whatever might be 
the purport of the answer. Hagan v. State, 5 
Baxt. 615. His Honor’s ruling seems to have 
been based upon the idea that the real parties to 
the suit were Brewer and the personal represent- 
ative of Stewart, and that the testimony was in- 
admissible under the Code, sec. 3813a. That sec- 
tion is: ‘In‘actions or proceedings by or against 
executors, administrators or guardians, in which 
judgment may be rendered for or against them, 
neither party shall be allowed to testify against 
the other as to any transaction with, or statement 
by, the testator, intestate or ward,unless called to 
testify thereto by the opposite party.’’ But this 
suit is not against the defendant as administrator 
of Stewart. It is true the original summons, af- 
fidavit and bond did designate the defendant in 
his representative capacity; but these words of 
description (for in the form of action adopted 
they could only be treated as descriptio persone), 
were stricken out before the trial by the justice. 
This suit was from the first in legal contempla- 
tion, and after striking out the descriptive words, 
in form, an action against the defendant individ- 
ually. He might rely in defense upon the title of 
his intestate, but that would not prevent the 
plaintiff from proving the contract between 
Brewer and Stewart in relation to the safe; nor, it 
seems, would it have prevented Brewer, if he had 
been the plaintiff, from testifying to the contract 
made with the deceased. Johnson v. Hall, 9 Baxt. 
351. The statute can not be extended by the 
courts to cases not within its terms, upon the idea 
that they fall within the evil which was intended 
to be guarded against. Hughlett v. Conner, 12 
Heisk. 88; Fuqua v. linwiddie, 6 Lea, 645. 

The defendant, when examined as a witness on 
his own behalf, produced a book of accounts, 
which he said he had found among Stewart’s 
books, and proved, over plaintiff’s objection, that 
it contained an account of Brewer's in the hand- 
writing of Stewart, and the court permitted the 
witness, over the objection of the plaintiff, to in- 
troduce the account as evidence. The bill of ex- 
ceptions only shows that the plaintiff excepted to 
the question put to the witness, without stating 
any ground for the objection. 

It is doubtful whether an objection in that form 
is sufficient to put the trial court in error. Gar- 
ner v. State, 5 Lea, 213; Fountain v. Pettee, 38 
N. Y. 184; Ward v. Kilpatrick, 85 N.Y. 413. 
But the testimony offered, if properly objected 
to, was clearly inadmissible, upon general princi- 
ples. Callaway v. McWilliams, 11 Heisk. 557; 
Black v. Fizer, 10 Heisk. 48; 1 Greenl. on Eyv., 
sec. 115, et seq. 

It might be admissible to contradict or rectify 
the testimony of the witnesses of the plaiuttff as 
to the state of accounts between the parties, if 
identified as the account spoken of by those wit- 
messes; for which purpose it ought perhaps, to 
have been first submitted to the witness, at any 
rate if merely intended to contradict him. 





The testimony touching the statement of Brew- 
er’s wife, in regard to the property in dispute, 
which were objected to, were admissible, if she 
was shown to have been the general agent of the 
husband, and the fact of agency was fairly left to 
the jury upon a proper charge. 

Reversed and remanded. 








QUERIES AND ANSWERS. 


[*,* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to qvertes will 
be thankfully received, and due credit given whenever request- 
ed. Tosavetrouble for the reader each query will be re- 
peated wh an to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. A y 
communications are not requested. 








QUERIES. 

10. A and Breside in California. A, the owner of 
sheep, makes an agreement, not in writing, with B to 
give B $3,000 to drive 5.000 head of sheep to any good 
market in Colorado, B to pay all the expenses on the 
road, A to furnish necessary outfit at start, B tomake 
indemnity for all losses through negligence. B had 
made a former and similar trip, and estimated that 
he could clear $1,400 out of the $3,000. Time re- 
quired say six months. B commences to make prep- 
aration and makes outlays for various articles worth to 
him now less than cest. C comes along and wants B to 
take band of sheep for,him by rail to Texas. B consults 
A, Ainsists upon his accepting C’s offer,and requests 
B to fully investigate condition of market, etc., in 
Texas. B goes to Texas with C’s sheep, is paid by U 
for so doing, returns to California, reports to A result 
of his investigation,and thereupon, by mutual consent 
of Aand B, Aconcludes to carry his sheep by rail 
to Texas. A and B both go to Texas with sheep. No 
special agreement is made other than that A assures 
B that he, B, should not be any the loser by reason of 
the change. Time consumed, not including return trip, 
two months. A offers to pay only $100 per month for 
these two months. Query. What should be B’s ac- 
tion, upon contract er quantum meruit2 If contract, 
what contract? What was the effect of the subse- 
quent partial agreement upon the former? Can any 
action be brought wherein evidence would be admis- 
sible toshow that B could have cleared the $1,400. 
If so, what? Many other questions will suggest 
themselves. In short, what kind of an action should 
B bring so as probably to realize the greatest sum? 

B. L. 





QUERIES ANSWERED. 


Query 62. [14 Cent. L. J. 499.] Has any one of the 
United States ever abolished the grand jury system of 
proceeljing against criminals, or is there now any 


_ State in which that system is notin vogue? M.J. 


St. Louis, Mo. 

Answer No. 4. The grand jury system was abol- 
ished inthis State in 1871, by an act similar to that 
cited by C. H. G., as to Michigan, in the JOURNAL of 
July 7th. Since the passage of this act, the grand 
jury system has been practically abrogated, and all 
criminal cases are tried upon information filed by the 
district attorney of the county in which the offense 
was committed. The machinery of the grand jury 
system still remains in ourstatute book, but it is never 
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used and is, in fact, a dead letter. J.G. 
Appleton, Wis. 


Query 7. [15 Cent. L. J. 78.] In January, 1882, 
all records, including records of judgments, be- 
longing to the district court of this county, were 
wholly destroyed by fire. At the t me of the said 
destruction A had a valid judgment against B in 
said court unsatisfied. There is no provision in 
the statutes of this State for the restoration or sub- 
stitution of court records lost or burned. After the 
fire A,and without any record of his judgment in ex- 
istence, orders an execution to issue on his said judg- 
ment. The clerk of said court issues an execution, 
and in it from his memory recites the judgment. Ist. 
If the clerk has recited the judgment correctly as it 
stood at the time of the fire, will the execution stand? 
2d. If the memory of the clerk has caused him to 
slightly err in the amount of the judgment, say he 
recites it at $72*when in fact it should have been 
$74 or $70, will such an error under the circumstances 
be fatal to the execution? * 

Answer. Records of judgments may be replaced, 
**independent of any statute,’’ by the court which 
rendered the judgments. See the doctrine of practice 
in Freeman on Judgments, sec. 89. ‘‘Will the exe- 
cution stand?’’ Writsof execution are judicial writs 
issuing out of the court where the record is, upon 
which they are grounded. Execution is the mode of 
obtaining the debt or damages recovered by the 
judgment. 2 Tidd’s Prac., 998., et seq. An execu- 
tion must pursue the judgment; therefore, it seems 
to follow that there must be a judgment, i. e., evi- 
dence or record of the judgment to support the exe- 
cution before the latter goes out. 

Cumberland, Md. , E. 


Query 2. [15 Cent. L. J. 19.] A purchases a home- 
stead in Missouri in 1875, A judgment is ren- 
dered against A in 1878 upon a note executed by 
him in 1870. A dies in possession of the homestead 
in 1880, and his administrator sells the right, title 
and interest of the deceased at public sale to B for 
the payment of the debt of A. Among the debts 
allowed was the above judgment. Sec. 2695 pro- 
vides that the homestead shall be subject to at- 
tachment and levy of execution upon all causes of 
action existing at the time of the acquiring of such 
homestcad. Query: Will the sale by the administra- 
tor defeat the homestead rights of the widow of A? 

POW. 

Answer No. 1. If the administrator conducted the 
sale in accordance with sec. 184, iv., and secs. 144, 
152 and 154 Revised Statutes 1879, the purchaser gets a 
fee simple, and the homestead is defeated, both of 
widow andchildren. And this irrespective of whether 
the widow’s homestead estate was a fee simple, as 
under statute, prior to 1875, or was a life estate, as 
under present statute. See Wagner’s Statutes, p. 
698, sec. 7; Revised Statutes Mo., sec. 2695; 62 Mo 
473; 63 Mo. 394; 64 Mo. 138; 66 Mo. 365; 73 Mo. 64; 
68 Mo. 393. FRANCIS H. SHEPPARD. 

Springfield, Mo. 

Answer No. 2. There can be no question but that 
the sale by A’s administrator, if regular, will defeat 
the homestead right of A’s widow: Provided, that the 
homestead acquired in 1875 was not purchased with 
the proceeds of a former homestead. The section 
quoted (2695) has been twice passed upon by our Su- 
preme Court, in Farra v. Quigly, 57 Mo. 284, and Sti- 
vers v. Horne, 62 Mo. 473, and the query answered in 
the affirmative. JOHN M. WILLIAMS. 

California, Mo. 





Query 3. [15 Cent. L. J. 19.] A was arrested 
and bound over to the district court on the charge 
of grand larceny. Trial was there had by jury, a ver- 
dict of not guilty was returned, also the further 
verdict, or finding, that Bwas the prosecuting wit- 
ness, and that he instituted the prosecution from 
malicious motives, and without probab'e cause. 
Thereafter A sues B for damages for said prosecu- 
tion. Can the finding of the jury that said prosecu- 
tion was malicious, etc., be used as evidence in the- 
trial of said cause? C. 

Cottonwood Falls, Kan. 

Answer No. 1. It can not. The fact that the jury in 
the criminal case found A not guilty, may be shown; 
but their findiug that the prosecution was malicious, 
can not be admitted in a suit by A against B for dam- 
ages. B was nota party to the suit in which’the jury 
so found, and so 1s not concluded by such finding, any 
more than he would be by the opinions of any other 
twelve men who had undertaken to pass upon his 
motives in his absence. The want of ‘‘probable cause’’ 
is an essential fact in the suit for damages, and that 
must be proved by competent testimony, and the de- 
fendant must be allowed to cross-examine witnesses 
brought forward to prove such allegation. 

Springfield, Ill. R. WOLCOTE. 

Answer No. 2. It is difficult to understand how a 
court could properly receive such a verdict as the one 
menti*ned by C. Would it not, as a matter of course, 
strike out the portion relative to the malicious mo- 


_ tives of B, as not raised by the pleadings, and there- 


fore surplusage? 7 Am. Law Reg. 254. But even if 
the record does show the verdict contains the finding 
as to B’s malice, does not the rule of evidence in civil 
causes,—that statemerts contained in judgments as to 
facts upon which the judgment is based are irrelevant 
as between strangers, or as between a party, or privy 
and a stranger,—apply to actions of this character? 
Stephens’ Ev., art. 42; 1 Greenleaf, secs. 523, 535. If 
the rule does apply, as seems reasonably clear, then, 
certainly, the verdict would not be evidence in a civil 
action against B, where motives were not the subject 
of the trial in the criminal prosecution; it would only 
be admissible to prove the fact that such a verdict was 
rendered, but not to prove the matters of fact recited 
therein. See 1 Greenleaf, sec. 5388. * * * In the 
Duehess of Kingston’s case (2 S. L. C. 760), a decree 
in a suit of jactitation of marriage. forbidding C to 
claim to be the husband of A, on the ground that he 
was not her husband, was deemed to be irrelevant to 
prove that A had not committed bigamy by marrying 
B during the life time of her former husband, C. The 
acquittal of A by the jury, is properly, only evidence 
of his innocence, and can not prove the malice of his 
prosecutor. 9 Bush, 743. SHACKELFORD MILLER. 

Louisville, Ky. 

Ans. No. 3. Taking it for granted that there is no 
statute in Kansas altering the usual scope of the issue 
and verdict ina criminal charge of larceny, the ver- 
dict of the jury beyond ‘‘not guilty’’ was surplusage, 
and of noeffect. The verdict and judgment on the crim- 
inal charge can only be used as evidence in the action 
for malicious proseeution, to show that the criminal 
prosecution ended in the acquittal of A. It is no ev- 
idence to show malice or want of probable cause in B. 
It would not be conclusive on the parties to civil suit. 
Dutchess of Kingston’s Case, 2 Smith’s Lead. Cases 
and notes, and is not evidence at all for that purpose. 
1 Starkie Ev., sec. 62. Apgar v. Woolston, 14 Vroom 
(N. J.) 57, and cases cited. As to malicious prose- 
cution generally, see Munns vy. Dupont, 1 Am. Lead. 
Cas. and notes. Ep. W. STRONG. 

New Brunswick, N. J. 

Answer No. 4. The verdict of the jury is not compe- 
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tent to prove the malice of B. The jury was impanelled 

to try the guilt of A. The motives of B were not in 

issue. That part of the verdict which refers to the 

animus of Bis merely opinion, and a declaration at 

that. 1Greenl., sec. 528. G. W. G. 
Chester, S. C. 
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1, ATTORNEY AND CLIENT—ATTORNEY’S POWER TO 

COMPROMISE. 

An attorney has no power by virtue of his employ- 
ment as such, to compromise his client’s case; but 
where an attorney has apparent authority to make 
a compromise, and the compromise so made is not 
so flagrantly unfair as to imply fraud or to put the 
opposite party on inquiry. it will be upheld and 
enforced, although it may subsequently appear 
that the attorney exceeded his authority. Black 
v. Rogers, 8. C. Mo., April Term, 1882. 


2. CORPORATION — MANDAMUS — STATUTORY CON- 

STRUCTION—CORPORATE NAME. 

In a proceeding for a mandamus to compel the Sec- 
retary of State to issue a certificate of incorpora- 
tion to an association of persons who have assumed 

.the name of ‘‘ Mallinckrodt Chemical Works:’’ 
Held, that the case was not within the limits of 
section 762 of Rev. Stats., providing that: No cer- 
tificate of its incorporation * * * * shall be 
issued by the Secretary of State to any company 
or association, * * * * where the corporate 
name and style assumed is the name of a person or 
firm, unless there be joined thereto some word 
designating the business to be carried on, followed 
by the word “company”’ or ‘‘corporation.’’ Per- 
emptory writ awarded. State ex rel v. McGrath, 
8. C. Mo., April Term, 1882. 

*8. CRIMINAL LAW—INSANITY—QUANTUM OF PROOF. 

In criminal cases, where insanity is relied upon as a 
defense, the burden of proof is on the defendant, 
and the proof must be such in amount that if the 
issue of sanity or insanity of the defendant were 
submitted to a jury in a civil case, they would 
find he was insane. People v. Hamilten, 8. C. 
Cal., May, 1882, 2 Ohio L. J., 653. 

4. DAMAGES—BREACH OF CONTRACT—SPECULATIVE 

DAMAGES. 

Damages for breach of contract can not be measured 
by the loss of expected profits where the latter are 
uncertain and speculative, and depend on so 
many contingencies that their loss can not be 
traced to the breach with reasonable certainty. 
But profits are the best possible measure of dam- 
ages where their loss. is indisputable and the 
amount can be estimated with almost absolute 
certainty; asin the case of advances on the con- 
tract price of wheat or other articles which have 
a ready sale at a current market price; or where 
the breach of contract results in the failure of ar- 
other contract which would have produced fixed 
and definite profits. One who seeks to recover for 
a breach of contract, the profits of which would be 
wholly uncertain, must point out elements of 

-damage more certain and more directly traceable 


to the injury than prospective profits can be. The 
owner of a saw mill contracted for ‘wrought feed 
friction works” to be placed in the mill early in 
March, and notified the other party that for every 
day’s delay in putting them in he would suffer 
$150 damages. The works were not putin until 
July, though frequently promised, but the mill 
was furnished with other works which enabled it 
to be operated, except for sixteen and a half work- 
ing days during which it lay idle. Held, that the 
loss of profits from the inability to manufacture 
lumber for that time, was too uncertain to permit 
a measure of damages for the breach of centract. 
Nor could the rental value be made a measure of 
damages, especially if it did not appear that the 
owner would have leased or that anybody would 
have rented the mill. Allis v. McLean, 8. C. 
Mich., June 14, 1882, 12 N. W. Rep., 640. 


5. DISCRETION OF COURT—ABUSE—SETT ING ASIDE 

DEFAULT. 

It is not an abuse of discretion for the court, upon a 
proper showing, to set aside a default, and to re- 
fuse to reinstate a judgment of dismissal, on de- 
fendant’s motion; nor is it error to entertain a 
motion to set aside a judgment of dismissal with- 
out notice to defendant; and if it was a technical 
error, it was cured by the subsequent appearance 
of defendant, and permission given to him to be 
heard upon bis motion to reinstate the judgment. 
Yetzer v. Marlin, 8. C. Iowa, June 10, 1882, 12 N. 
W. Rep., 630. 


6. ESTOPPEL—BUSINESS USAGE. 

Where business usage requires an employee to make 
full showing of his claims against his employer for 
the purpose of a complete settlement, his deliber- 
ate concealment of a claim estops him from rely- 
ing upon it afterwards, aud the arrangement and 
comparison of mutual demands must be regarded 
as a statement of his claims which it would be a 
fraud to disturb. Jron Cliffs Co.v. Gingrass, 8. 
C. Mich., June 14, 1882, 12 N. W. Rep., 633. 


7. EVIDENCE—TRANSFER OF FRAUDULENT NOTE— 
BURDEN OF PROOF OF BONA FIDES OF TRANS- 
FEREE. 

Where the transferee of a fraudulent note seeks to 
recover thereon, he has the burden of showing 
that he purchased it in good faith; and where the 
transferee is a partnership, the burden is on the 
partnership to show that all the members were ig- 
norant of the fraud at the time of the purchase. 
Darrow v. Blake, 8. C. Iowa, July 12, 1882, 2 Ohio 
L. J., 651. 


8. FRAUDULENT CONVEYANCE — MINGLING WITH 

Goops OF FRAUDULENT GRANTEE—BURDEN OF 
PROOF. 

In an action of replevin for goods seized on attach- 
ment, where the defense was that the goods had 
been fraudulently transferred to the plaintiff to 
hinder and delay creditors of the owner of the 
goods, and which goods had been intermingled 
with the goods of the plaintiff, held, that defend- 
ant should be protected if the transfer was fraud- 
ulent to the extent of the value of the goods so 
transferred, and that the burden of proof is upon 
the plaintiff to furnish the means of distinguishing 
the property so mingled to prove its value. French 
v. Reel, 8. C. lowa, June 9, 1882, 12 N. W. Rep., 
573. 

9. HOMESTEAD — WHAT AMOUNTS TO ABANDON- 

MENT. 

Where a party, with his family, actually removed 
from his homestead, and resided many years at 
another place, repeatedly offered the homestead 
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for sale, exercised the right of suffrage elsewhere, 
and there is no definite purpose or intention to 
return shewn, but, on the contrary, an intention 
to sell the homestead and procure another home, 
it is an abandonment of the homestead. Cotton 
v. Hamil, 8. C. lowa, June 9, 1882, 12 N. W. 
Rep. 60 


10. HUSBAND AND WIFE— CONVEYANCE BETWEEN— 

BURDEN OF PROOF TO SHOW FRAUD. 

Where a husband conveys property to his wife, the 
burden of proving that the conveyance was fraud- 
ulent is on the party asserting it to be fraudulent. 
Wolf v. Chandler, 8. C. Iowa, June 9, 1882, 12 
N. W. Rep. 600. 


il. HUSBAND AND WIFE — CONNEYANCE TO WIFE— 
WIFE’s KNOWLEDGE OF His INDEBTEDNESS. 
Where a husband conveyed his property to his wife, 

she knowing at the time of the conveyance that he 
was indebted tothe plaintiff, the conveyance to 
her should be treated as a security for the amount 
of her husband’s indebtedness to her, and be sus- 
teined tothat extent; and that plaintiff’s judg- 
ment be enforced asa lien upon the property so 
conveyed, subject to the payment to the wife of 
the money due to her from her husband, and 
other prior liens thereto attaching. Slaney v. 
Laning, S. C. Iowa, June 12, 1882, 12 N, W. Rep. 
628. 

12. JURY TRIAL—EXCEPTION TO CHARGE. 

An exception toacharge on the ground that the 
manner in which the judge submitted the case and 
his comments on the evidence gave undue prom- 
inence to whatever would tell in the appellee’s 
favor, and thereby unfairly prejudiced the appel- 
lant’s @ase, cannot have weight if the bias of the 
judge is not manifest in the charge so that there is 
reason to believe the jury were improperly influ- 
enced. And the charge should be considered to- 
gether, and not merely by detached passages. 
Merchant’s Bank v. Ortman,S. C. Mich., June 14, 
1882, 12 N. W. Rep. 636. 

13. LirFE INSURANCE— FORFEITURE— WAIVER—Es- 
TOPPEL. 

A policy of life insurance provided thit it should 
cease if any premium should not be paid within 
thirty days after it fell due. A premium having 
fallen due Jan. 10, 1877, plaintifft’s agent called on 
Feb. 10 to attend to it, and was informed by de- 
fendant’s secretary that it had been attended to, 
butin fact the premium was never paid. Held, 
that defendant was not estopped by the statement 
of its secretary from asserting the forfeiture, as 
plaintiff was not harmed or prejudiced thereby, 
the policy having lapsed before such statement 
was made, and that there was no waiver of the 
forfeiture, as the secretary’s statement was made 
under a mistake of fact. Robertson v. Metropol- 
ttan Life Ins. Co., N. Y. Ct. App., 2 Ohio L. J., 
652. 

14. LiIMITATIONS—EQUITY—RELIEF. 

A court of equity will not extend the statute of lim- 
itations or relieve from its operation in favor of a 
creditor, to enable him to enforce his claim in a 
case where he trusted the transmission of his 
claim by mail, which miscarried. Smith v. Wheel- 
er, 8S. C. Iowa, June 12, 1882, 12 N. W. Rep., 626. 

15. LIMITATIONS — OPEN ACCOUNTS— EFFECT OF 
ASSIGNMENT. 

Where a copartnership consisting of two parties as- 
signs to one of the parties all of the accounts of 
the firm, and he continues in the business of the 
firm, while the other partner draws out, the as- 
signment of the accounts will not constitute them 





choses in action, but will be deemed continuous, 
open, current accounts, on which a caust of ac- 
tion accrues on the date of the last item therein, 
as provided in section 2531 of the Code. providing 
for the limitation of civil actions. Keller v. Jack- 
son, S. C. Iowa, June 10, 1882, 12N. W. Rep., 618. 


16. MARRIED WOMAN—NOTE OF FEME COVERT— 

SEPARATE EsTATE—CREATION OF. 

1. A feme covert possessed of a separate estate may, 
by giving her promissory note, bind or charge her 
separate estate. This is the generally prevalent 
doctrine both in England and in this country. 2. 
The deed in the present case, dated Nov. 10, 1863, 
conveyed the land to Sarah L. Baker, her heirs, 
assigns and legal representatives, “in fee simple, 
absolute and in severalty forever.’’ All the other 
deeds were made to Sarah L. Baker after her mar- 
riage with Nathan Coleman, the conveyance being 
to her absolutely, the husband not being referred 
toin any of them. Held, there being nothing in 
the words employed giving the faintest indication 
of an intention to create a separate estate, the 
notes of Mrs. Coleman were nullities, and incapa- 
ble of enforcement in equity, for the reason that 
there was no subject matter upon which they, as 
a power of appointment, could operate. Boat- 
man’s Savings Bank v. Collins, 8. C. Mo., April 
Term, 1883. 


17. PARTNERSHIP—OF FIRM AND THIRD. PaRTY— 
NOTE BY MEMBER OF ORIGINAL FIRM FOR INDI- 
VIDUAL DEBT. 

Where a firm having been in business several years, 
operating a mill, enters into co-partnership with 
a third party to operate a separate mill, such third 
party to have no interest in the business of the 
original firm, but to have one-fourth interest in 
the new co-partnership enterprise, the business 
of the two mills to be done separately, the ac- 
counts to be kept separately with different sets of 
books, with offices in different rooms, and the 
name of the new firm to be the same as the old 
one, and after the new firm was organizec the let- 
ter heads at the top contained the names of all the 
members, and beneath, the name of the original 
firm as proprietors of the two mills; the new mill 
keeping no bank account, but debiting itself with 
moneys borrowed from the old, and being credited 
with money and other counter-credits furnished 
by it, and issuing no notes in the course of its 
business: Held, that a note issued by one of the 
partners of the original firm while such third 
party was absent in Europe, and signed by the 
names of the original firm, not for the benefit of 
the firm, but to use in outside gambling wheat 
speculations, as between the actual signer and bis 
partners, he had no right to borrew money on tne 
note for his own purposes, and that under their 
usual course of business even the main firm could 
not properly bind such third party as member of 
the new firm by &ny such loan for firm purposes. 
If tbe bank, the plaintiff in the action, which lent 
the money, dealt with the firm it had always 
known and which was still doing business, sup- 
posing it to be for that firm, the new firm could 
not be made liable, unless the money was actually 
borrowed or used for its benefit. Hastings Nat. 
Bank v. Hibbard, 8. C. Mieh., June 14, 1882, 12 
N. W. Rep., 651. 


18. PUBLIC OF FICER—OFFICER DE FACTO. 

Before there can be an officer de facto there must be 
some officer known to the law which some person 
could legally hold. So, where private persons em- 
ployed another to enter the treasurer’s office and 
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perform services therein, such person so entering 
isa mere intermeddler, and can claim no compen- 
sation for his services from the county; and if he 
were lawfully appointed, a contract to pay him in 
excess of the compensation fixed by law would be 
void. Fawcett v. Eberly, S. ©. Iowa, June 9, 
1882, 12 N. W. Rep., 580. 


19. SPECIFIC PERFORMANCE—CONTRACT OF SALE 
AT PRICE TO BE FIXED BY ARBITRATORS. 
Contracts of sale at a price to be fixed by arbitrators 

will not be specifically enforced where the fixing 
of the price is the principal thing to be arbitrated 
but where the principal and primary object of the 
agreement is something else, and the fixing of the 
price or value is subsidiary and incidental the 
agreement to fix the price or value by arbitrators 
forms an exception tothe general rule, and may 
be enforced as a part of the contract. Black v. 
Rogers, 8.C. Mo., April Term, 1882. 

20. USAGES AND CUSTOMS — CONSTRUCTION OF 
WAREHOUSE RECEIPTS. 

A firm of merchant millers received wheat from 
farmers and stored it in the mill elevators, giving 
receipts for it in the following form: ‘‘No. 96. 
820 bus. Crescent Mills. Grand Rapids, Mich., 
March 26, 1878. Received of William B. Ledyard, 
by L. Byrne, 820 bushels No. 1 wheat at owner’s 
risk from elements, at 10 cents less Detroit quota- 
tions for same grade when sold to us. Stored for 
— days. Hibbard & Graff.’’ Nothing was charged 
for storage, but the millers used the wheat as they 
needed itin their manufacture, and its identity 
was constantly changing inthe elevators. Held, 
that in the absence of local usage to the contrary, 
or of a course of dealing between the parties by 

- which a different effect should be given them, the 
receipts should be construed as evidence of a 
bailment instead of a sale. Warehouse receipts 
for grain received in store must be construed by 
their terms and by commercial usage. In com- 
merce they would be understood to represent the 
title to the quantity of grain specified, and changes 
in bulk caused by delivery and shipments would 
not affect the title of the holder of receipts, and 
he could call for his proper quantity so long 
as so much remainedin store. Nor would the con- 
sumption of the grain by the warehouse owner 

“make any difference so long as the quantity is kept 

good. But if the grain is all consumed by the 
owner’s express or implied consent, it may fairly 
be assumed that the owner and the receiptor have 
agreed upon a sale ‘to the latter, especially if the 
receipts imply that the bailment may be converted 
into a sale at the option of the parties. Where 
grain is stored under contracts reserving to the 
owner an option to treat the transaction either as 
a bailment or as a sale, the fact that he nas always 
chosen to treat it as a sale, is not conclusive evi- 
dence that any particular storage is to be so re- 
garded until such choice is indicated. Usage can 
not change the written stipulations of parties, 
though it may aid in explaining theirt erms, and 
perhaps add incidents inrespect towhich ey are 
silent. Usage must be certain, definite. | niform 
and notorious to be admissible in evidenee. Led- 
yard v. Hibbard, 8. UC. Mich., June 14, 1882, 12 N. 
W. Rep., 637. 








RECENT LEGAL LITERATURE. 





Law OF CONVEYANCING. A Treatise on the Law 
of Conveyancing. By W. B. Martindale. St. 
Louis, Mo., 1882: William H. Stevenson. 

This is the modest title of a handsome volume 
recently issued from the press. The learned au- 
thor has been betterthanhisword. Besides care- 
fully covering all the ground indicated by the title 
of his work, he has made such judicious inroads. 
into the conterminous and cognate topics of the 
law of Real Property as, while rendering his 
treatise complete as a compendium of the law of 
conveyancing, give it much of the value and dig- 
nity of a work on the broader theme of the law of 


_Treal estate. 


The arrangement of the work is excellent. It 
is divided into four titles— Purchase Deeds, 
Leases, Mortgages, Wills—the four methods by 
which a man can denude himself of the title and 
right of possession of real property. 

Under each of these heads are judicious and 
well considered sub-divisions. The title of Pur- 
chase Deeds includes four chapters: On the gen- 
eral requisites of deeds, the formal parts, the ex- 
ecution, and the acknowledgment and registration 
of deeds. The head of Leases comprises a chap- 
ter on leases in general—une on the formal parts, 
and one on the execution, assignment and deter- 
mination of leases. The title of Mortgages com- 
prises five chapters: One on the nature and his- 
tory of mortgages; one on the requisites of a 
mortgage; ome on assignments, including the 
purchase of the equity of redemption; one on 
discharge or payment; and one on foreclosure. 
The title of Wills includes a chapter on the gen- 
eral requisites of a valid devise; one on revoca- 
tion and republication; one on probate and regis- 
tration, and one on the construction of wills. 

The topics of conditions, uses, trusts, powers 
and covenants are particularly well treated, and 
the same remark may be applied to the whole 
subject of mortgages. 

The author has manifestly devoted much time 
and labor to the modifications of the general law 
on the subject of conveyancing, affected by stat- 
utory enactment and judicial construction in the 
several States; and in this respect he has emphat- 
ically brought the law ‘‘down te date.’ As the 


book is intended for practical use by the convey-' 


ancer and general practitioner, the pains he has 
taken will no doubt be highly appreciated by those 
who will profit by his labors. 

The style of the work is particularly lucid; 
there is no possibility of mistaking the meaning 
of the author. He indulges in no collateral dis- 
cussion, nor anything alien to the general scope 
of the work. To apply to this book an expres- 
sion frequently used with reference to an athlete, 
‘*there is not an ounce of surplus flesh” upon it. 
It is pure, solid law, carefully collated, conscien- 
tiously verified, and judiciously arranged. It pre- 
sents in an attrective form all the learning, up to 





the ] 
whic 
most 
prof 


equa 


EQu 





saw 
St. 


ime 


re- 
itle 
ads. 
the 


v of 
lig- 
v of 


It 
sds, 


and 


and 
ur- 


ex- 
‘ion 
ap- 
rts, 


im- 
1is- 


the 
on 


en- 
ca- 
zis- 


yers 
and 
ole 


ime 
law 
fate 
the 
at- 
the 


ey- 


has 
ose 


id ; 
ing 
lis- 
ope 
res- 
ete, 


en- 
re- 
» to 





THE CENTRAL LAW JOURNAL, 119 


eee — 





= ——— ar 





the latest dates, on the very iiportant subject of 
which it treats, and is in every point of view, a 
most valuable addition to the literature of the 
profession, a work that can not fail to be of the 
greatest service, not only to the conveyancer, but 
equally to the general practitioner. 


—_ a. — 





EQUITY PLEADING, WITH PRECEDENTS. A Con- 
cise Treatise on the Principles of Equity Plead- 
ing, with Precedents. By Franklin Fiske 
Heard. Boston, 1882: Soule & Bugbee. 

This little work is an attempt in the space of 125 
pages, to deal with the principles of pleading as 
applied by courts of equity in such manner as to 
meet the requirements of students and inexpe- 
rienced practitioners; and it must be admitted the 
attempt is thoroughly successful. A legitimate 
demand for such a work arises from the great 
changes which have taken place in equity pleading 
since the treatises of Mitford and Story were pub- 
lished. The style of the author is at once lucid and 
concise, both qualities of prime importance to 
works of its class. The method of arrangement 
is logical and clear, and the treatment precise. In 
addition to this text there are nearly 100 pages of 
precedents, which seem to us to form by no 
means the least valuable portion of the work. The 
forms are in abundant variety, and are carefully 
and accurately drawn, being unusually free from 
the verbiage by which precedents of pleading are 
so usually disfigured. Like all the works hereto- 
fore issued by this young firm, the mechanical 
execution is particularly good; the print is clear 
and the paper good; the binding is black cloth, 
the general appearance being quite handsome. 
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Jacob’s FisHER's Dicest. An Analytical Digest 
of the Law and Practice of the Courts of Com- 
mon Law, Divorce, Probate, Admiralty and 
Bankruptcy, and of the High Court of Justice 
and Court of Appeal of England, Comprising 
the Reported Cases from 1756 to 1878, with Ref- 
erences to {the Rules and Statutes founded on 
the Digests of Harrison and Fisher. By Ephraim 
A. Jacob. Volume IX., Containing the Titles: 
Waste—Writ, Table of Cases and Index. New 
York, 1882: George 8. Diossy. 

The announcement of the ninth and last volume 
of this most desirable edition of a monumental 
work will be hailed with considerable pleasure by 
the profession at large, and particularly by those 
who have become the fortunate owners of its 
predecessors. ‘There is available to the American 
practitioner no other collection of English adjudi- 
cations that approaches in excellence the high 
standard of this digest. And with the growth of 
the ever increasing habit ef drawing upon the 
stores of learning centained in the English adju- 
dications, the value of such books must also grow. 
The book is a model, and we earnestly wish that 
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there was in existence any such key to the re- 
sources of our own too abundant volumes. 





Kansas RBPORTS. Keports of Cases Argued and 
Determined in the Supreme Court of the State 
of Kansas. A. M.F. Randolph, Reporter. Vol. 
26, containing cases decided at the July {Term, 
1881, and the January Term, 1882. Topeka, 
Kansas, 1882: Kansas Publishing House. 

This volume, which is issued commendably close 
upon the heels of the court, reaches the rather 
unusual size of 850 pages. It seems to us, in 
looking through it, to discover, if possible, where 
this bulk might have been lessened, that the re- 
porter has devoted more space by far than the 
necessities of-the occasions demanded to the argu- 
ment of counsel. 





AMERICAN REPORTS. ‘The American Reports, 
Containing all Cases of General Interest De- 
cided in the Courts of Last Resort of the Sev- 
eral States, with Notes and References. By 
Irving Browne. Vol. 38. Albany, 1882: John 
D. Parsons, Jr. 


This volume of this most valuable series abounds 
in interesting matter, not the least of which are 
some very learned and elaborate notes to certain 
of the cases. Among these, are the one to 
the case 6f Dewey v. Alpena School District 
on the right of one agreeing to work for another 
for a certain time, in respect to a third per- 
son or thing, and is prevented by the fact that 
such person or thing perishes, to recover for the 
whole term; and that, to Peoples Ice Co. v. Str. 
Excelsior, on the right to cutice in public waters ; 
and that, to Hennepin County v. Brotherhood of 
Gethsemane, as to what constitutes a hospital, a 
‘‘public charity ;’? and that to Evans v. Miller, as 
to mistake or forgetfulness as a defense to a claim 
of estoppel 





NrEw YORK ANNUAL DIGEST. Annual Digest of 
New York Reperts for 1881. A Digest of all the 
Jases Decided by all the Courts of the State of 
New York, Published in all the Publications 
During the year 1881. By Charles T. Boone. 
Albany, 1882: William Gould & Son. 


This little work, which, it is announced, will be 
repeated annually, and the scope of which is 
apparent from the title page, must be of 
great utility to the practitioner of the State 
of New York. The matter which goes to make 
up the work, and which is surprisingly large in 
volume, is composed of reported decisions from 
several nist prius, and intermediate Apppellate 
Courts, a8 well as those from the Court of Ap- 
peals. The number of cases digested is not far 
from 2,000. The work shows signs of careful and 
faithful] labor, 
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CORRESPONDENCE. 
JUDICIAL VERBOSITY. 
Editor of the Central Law Journal: 

While you are discussing the prolixity of opin- 
ions of the judges, allow me to point out the 
necessity of reform in one particular. The opin- 
ions of many judges are the reprint of the ab- 
stract filed by couasel. ‘They recite the filing of 
the complaint in so muny paragraphs; motions to 
strike out; demurrers; answers in so many para- 
graphs; motions again; demurrers; replies and 
demurrers! They then show a judgment, set out 
all the causes for a new trial, and the action of the 
court. Then we have the assignment of errors, 
and then the points made in the brief of cotunsel. 
Finally, we have a few lines of orfginal matter 
determining, perhaps, but one point on which the 
case is decided. 

How easy it would be to avoid all this verbiage, 
and save the profession the expense of one-half 
the reports by simply stating: The question in this 
case was whether a county is subject to garnish- 
ment; whether appeal lies under certain circum- 
stances; whether the plea of the statutes of lim- 
itations is good on the facts stated, etc. The 
professional reader—and there are no unprofes- 
sional readers—does not care a straw about the 
history of the pleadings, except so far as it affects 
the point decided. Why shall we be bound to 
wade through this dreary recapitylation in 
order to arrive at a decision that such 
a suit will not lie without a demand, that on 
the facts equity will not enjoin, that a certain in- 
struction is erroneous? The fact is, the judges 
work out their opinions laboriously in detail with- 
out grasping the case as an entirety. When they 
begin preparing their opinions, they have not 
formed their own opinion. They give us the mem- 
orandum they make in their labor, instead of the 
result of the labor condensed into a judicial deci- 
sion. Then, possibly, they have not the time to 
re-write, and so we get the undigested mass. 
Kach judge should have a stenographer, who 
would save, him the manual labor of writing. It 
would be immense économy to allow them to al- 
ter, prune and condense. ‘heir labors are enor- 
mous, and in reading their opinions we are often 
driven to the charitable conclusion that they had 
not time to make them shorter. 














NOTES. 





——Just at the close of the ‘late unpleasant- 
ness,”"’ when princely fortunes had been swept 
away, two distinguished lawyers in Alabama 
formed a partnership. One was an ex-judge, the 
other had been a member of the United States 
and Confederate Congresses, and neither of whose 
disabilities had then been removed. 1n discussing 
theiy changed financial status, and the probability 





of building up a practice, and of obtaining par- 
dons, one of them remarked: ‘Well, John, it 
seems now as if we would land either in the poor 
house or the penitentiary.”” A few days af.er- 
wards the new firm received for collection a claim 
for $4,000. After much difficulty a compromise 
was effected, by which one-half of the original 
amount was collected. A fee of $1,000 was re- 
tained, and as one of the partners was dividing 
this, the first fruits of their labor, with the other, 
he said: ‘Jim, this don’t seem much like we are 
on our way to the poor-house, does it?” ‘No,” 
replied Jim, ‘*but d——d if it don’t look like we 
had started to the other place.’’—Southern Law 
Journal and Reporter. 


—Judge Wylie, who is conducting the Star 
Route trial, hasa high sense of the dignity of the 
court, and will brook no breach of decorum. But 
his strict discipline was forced to yield a little the 
other day—one of those blistering hot days that 
parboiled all Washington in its own perspiration. 
A sturdy Omaha granger appeared in the box asa 
witness, in his shirt sleeves. Bending his brows 
into a severe judicial frown, Judge Wylie de- 
manded: “Sir, do you think that the weather is 
uncommonly warm?” ‘Ya-as, sir,’? responded 
the prince of the prairie, perfectly unabashed, 
“it’s purty warm;’’ and the judge relapsed into 
indignant and disgusted silence. 


——tThe Liquor Law of Russia is very compre- 
hensive and easily understood. ‘There is no “‘lo- 
cal option”? about it, but the Czar decrees that 
there shall be no more than one drink shop in any 
Russian village, and where two or three villages 
are near together, the one drink shop shall suffice 
for all, and this shall be managed by a ‘*man born 
and resident in the village,’’ who shallgbe ap- 
pointed by the common council and paid by sal- 
ary. leis to derive no pecuniary profit beyond 
his salary, is to sell also food and wares, and is 
liable to a fine, dismissal and even imprisonment 
if he allows any man or woman to get drunk on 
his premises. {n a given contingency, if the pop- 
ulation should become notoriously dranken and 
disorderly, the communal authorities are to inter- 
dict the sale of liquor entirely in that district or 
village, for as long a time as they shall see fit. 

The Massachusetts House has passed a bill pro- 
viding for the submission to the people next Fall 
of the restoration of the old prohibitory liquor 
law, and the Senate has passed a proposed consti- 
tutional amendment for biennial elections. ‘The 
Connecticut House of Representatives adopted a 
constitutional amendment prohibiting the manu- 
facture and sale of intoxicating liquors in that 
State. ‘The measure now goes over to the next 
General Assembly, where it must pass both 
Houses by a two-thirds majority before being 
submitted to the people.—Public Opinion. 

——A judge has recently decided that a man’s 
residence is where he gets his washing done. 
This is rough on the average bachelor.—New (r- 
leans. Picayune, 
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